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APPEAL FROM THE FRANKLIN CIRCUIT COURT. 





OPINION OF THE Court BY JUDGE StiTEsS—REVERSING. 





This is an appeal from a judgment of the Franklin 
Circuit Court dismissing appellants’ petition as amended 
on the ground of its alleged failure to state facts suffi- 
cient to constitute a cause of action. The suit was filed 
for the purpose of enjoining the Governor and other 
defendants from certifying to the Secretary of State 
of the United States, the Presiding Officer of the United 
States Senate, and the Speaker of the House of Repre- 
sentatives, copies of a resolution adopted at the Special 
Session of the General Assembly on January 13, 1937 
(Acts, Fourth Special Session 1937, Chapter 30) pur- 
porting to ratify the so-called Child Labor Amendment 
to the Constitution of the United States on behalf of 
the State of Kentucky. In addition to the injunctive 
and general relief prayed, appellants asked for a decla- 
ration of rights concerning the validity of the resolution 
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of the General Assembly and of the status of the Amend- 
ment. 

The petition was filed in the Franklin Cireuit Court 
about 8 o’clock A. M. on January 15, 1937, bond was 
executed, and a restraining order was issued immediately 
against the defendants enjoining each of them from send- 
ing copies of the resolution to the Secretary of State, 
Presiding Officer of the Senate, or Speaker of the House. 
On the same day, but before he was actually served with 
a copy of the restraining order or summons in the suit, 
the Governor forwarded a certified copy of the resolu- 
tion to the Secretary of State. It is not claimed that 
he knew of the pendency of this proceeding at the time 
of such action. 

On the following day (January 16, 1937) appellants 
filed an amended petition in which they set out the action 
taken by the Governor since the filing of the suit, and 
they asked for a mandatory injunction to require him 
to notify the Secretary of State of the pendency of this 
proceeding and that the notification then in the hands 
of the post-office for delivery to the Secretary of State 
was void and should be disregarded. No action was 
taken on this amended petition. Appellees, without ques- 
tioning the right of capacity of appellants to bring the 
suit, filed a general demurrer to the petition as amended. 
The demurrer was sustained, and appellants declined 
to plead further. Their petition was dismissed, and this 
appeal followed. 

On July 2, 1924, the Sixty-eighth Congress of the 
United States proposed the so-called Child Labor Amend- 
ment to the several States. We are not here concerned 
with the merits or demerits of the Amendment, but sim- 
ply with the mechanical process of amending the Federal 
Constitution under Article V of that instrument pro- 
viding, so far as pertinent to this case: 
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‘The Congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose amend- 
ments to this Constitution, * * * which * * * 
shall be valid to all intents and purposes as part 
of this Constitution, when ratified by the legislatures 
of three-fourths of the several States or by conven- 
tions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Con- 


orecs * 99 
£ress ‘ 


During the year following the submission of the 
Amendment, in 1924, it was ratified by one State and re- 
jected by three. In 1925 it was ratified by three addi- 
tional States and rejected by an additional thirty-two. 
In 1926 the General Assembly of Kentucky adopted a 
resolution rejecting the Amendment, and its action was 
certified to the Secretary of State of the United States 
some six or seven months thereafter. One other State 
likewise rejected the Amendment that year. In 1927 Mon- 
tana ratified the Amendment, although it had previously, 
in 1925, rejected it, and Maryland rejected it for the first 
time. No action at all was taken by any State, either 
one way or the other, during 1928, 1929, and 1930. In 
1931 Colorado, after a previous rejection, ratified it. 
Again no action was taken in 1932, but in 1933 there was 
a general revival of interest in the question, and action 
either ratifying or rejecting it was taken in twenty-three 
States. Action was likewise taken in various States in 
each succeeding year thereafter. If a State which has 
once acted on an amendment to the Federal Constitution 
may act again and change its position thereon, then 
there were twenty-eight ratifications and twenty rejec- 
tions standing at the date of the commencement of this 
action, 

On December 23, 1936, the Governor of Kentucky 
issued a proclamation convening the General Assembly 
in Extraordinary Session for the purpose of considering 
certain enumerated subjects (Constitution of Kentucky, 
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Section 80) not including the proposed Amendment. On 
January 8, 1937, the Governor amended his call to in- 
clude consideration of the Amendment, and the General 
Assembly thereupon adopted the resolution purporting 
to ratify the Amendment on behalf of the Commonwealth 
of Kentucky. 

It is urged by appellants: 

First: That the power reserved to the States by Ar- 
ticle V of the Federal Constitution, to pass upon a pro- 
posal by Congress for an amendment of that instrument, 
when once affirmatively exercised, is exhausted and that 
the Kentucky legislature, having exhausted that power 
on March 24, 1926, by the adoption of a concurrent reso- 
lution of both Houses, affirmatively rejecting the Amend- 
ment in question, and having caused its action to be cer- 
tified by the Governor of Kentucky to the Secretary of 
State of the United States, to the Presiding Officer of 
the United States Senate, and to the Speaker of the 
House of Representatives of the United States, had ex- 
hausted the power invoked by the Congressional pro- 
posal. 

Second: That, including the rejection by the Ken- 
tucky legislature on March 24, 1926, the Amendment 
had then been affirmatively rejected by twenty-six States, 
in each instance by resolution of both houses of the legis- 
lature, that in twenty-one of those States the resolution 
has been duly certified to the Secretary of State of the 
United States and that the affirmative rejection of the 
Amendment by more than one-fourth of the States of the 
Union constituted a final and irrevocable decision of the 
referendum to the state legislatures of the Congressional 
proposal. 

Third: That, in order to validate a proposed amend- 
ment as part of the Federal Constitution, ratification by 
three-fourths of the States must take place within such 
a reasonable time after its proposal as would make their 
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action an expression of the approval of the people, suf- 
ficiently contemporaneous in that number of States to 
reflect the popular will in all sections of the country at 
relatively the same period (Dillon y. Gloss, 256 U.S. 368, 
65 L. Ed. 994); that twelve years and seven months, 
which was the time that elapsed between the proposal 
of the Amendment by Congress on June 2, 1924, and the 
attempted ratification thereof by the Kentucky legisla- 
ture on January 13, 1937, was not such a reasonable 
time; that at that time the Congressional proposal, if 
not conclusively defeated by the adverse action thereto- 
fore taken by the States, must, at least, be regarded as 
abandoned and that consequently said attempted ratifi- 
cation was of no effect. 

Fourth: That the session of the Kentucky legislature 
at which the resolution of purported ratification was 
adopted was a special session and action upon the pro- 
posed Amendment was not one of the subjects mentioned 
in the Governor’s proclamation convening that session. 

It seems logically to follow from the provision in Ar- 
ticle V of the Federal Constitution that the framers of 
that instrument contemplated that the effect of ratifica- 
tion or rejection by the States would be the same whether 
taken by the legislatures of the several States or by con- 
ventions held therein. ‘‘If an amendment to the Federal 
Constitution should be proposed by Congress, and sub- 
mitted to State Conventions instead of the legislatures, 
the powers and disabilities of the two classes of bodies 
in respect to the amendment would, it is conceived, be 
precisely the same.’’ Jameson, ‘‘A Treatise on Con- 
stitutional Conventions,’’ 4th Ed., Sec. 586. In Hawke v. 
Smith, 253 U. 8. 221, 40 8. Ct. 495, 64 L. Ed. 871, a case 
involving the adoption of the Eighteenth Amendment, 
the Court said: 


‘*The proposed change can only become effective 
by the ratification of the legislatures of three-fourths 
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of the States, or by conventions in a like number 
of States. The method of ratification is left to the 
choice of Congress. Both methods of ratification, 
by legislatures or conventions, call for action by 
deliberative assemblages representative of the peo- 
ple, which it was assumed would voice the will of the 
people.”’ 


It was conceded in argument of this case at the bar 
that the proposal by Congress of an amendment to the 
Federal Constitution was analogous to the making of an 
offer for acceptance or rejection under the law of con- 
tracts. It is unnecessary to speculate, with Webster, 
Clay, or Calhoun, as to whether or not the Constitution 
is itself a fundamental charter of government or a com- 
pact between sovereign states. It is sufficient for our 
purposes to concede that there is an analogy to the prin- 
ciples of contract law in the processes of amending the 
Federal Constitution. 

So far as we have been able to discover, no writer 
on the subject has undertaken to defend the position that 
the delegates to a State Convention, elected and as- 
sembled for the single purpose of acting upon a proposed 
amendment to the Federal Constitution, could reject the 
proposed amendment and thereafter, having adjourned 
sine die, reassemble and adopt a resolution of ratifica- 
tion. Kven if it be conceded that a State might reject 
an amendment and later, while the amendment is still 
before the people, change its position thereon, certainly 
this power could not logically be said to exist after an 
amendment has been rejected by more than one-fourth 
of the States and these rejections duly certified to the 
Secretary of State of the United States. 

In Dillon v. Gloss, 256 U.S. 368, the Court, in speak- 
ing of Article V, said: 


‘*We do not find anything in the Article which 
suggests that an amendment once proposed is to be 
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.open to ratification for all time, or that ratification 
in some of the States may be separated from that in 
others by many years and yet be effective. We do 
find that which strongly suggests the contrary. 
First, proposal and ratification are not treated as 
unrelated acts but as succeeding steps in a single 
endeavor, the natural inference being that they are 
not to be widely separated in time. Secondly, it is 
only when there is deemed to be a necessity therefor 
that amendments are to be proposed, the reasonable 
implication being that when proposed they are to be 
considered and disposed of presently. Thirdly, as 
ratification is but the expression of the approbation 
of the people and is to be effective when had in three- 
fourths of the States, there is a fair implication that 
it must be sufficiently contemporaneous in that num- 
ber of States to reflect the will of the people in all 
sections at relatively the same period, which of 
course ratification seattered through a long series of 
years would not do. These considerations and the 
general purpose and spirit of the Article lead to the 
conclusion expressed by Judge Jameson ‘that an 
alteration of the Constitution proposed today has re- 
lation to the sentiment and the felt needs of today, 
and that, if not ratified early while that sentiment 
may fairly be supposed to exist, it ought to be re- 
garded as waived, and not again to be voted upon, 
unless a second time proposed by Congress.’ That 
this is the better conclusion becomes even more man- 
ifest when what is comprehended in the other view 
is considered; for, according to it, four amendments 
proposed long ago—two in 1789, one in 1810 and one 
in 1861—are still pending and in a situation where 
their ratification in some of the States many years 
since by representatives of generations now largely 
forgotten may be effectively supplemented in enough 
more States to make three-fourths by representa- 
tives of the present or some future generation. To 
that view few would be able to subscribe, and in 
our opinion it is quite untenable. We conclude that 
the fair inference or implication from Article V is 
that the ratification must be within some reasonable 
time after the proposal.’’ 
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The functional identity of state legislatures and state 
conventions is further indicated in the opinion in Hawke 
v. Smith, supra, where Mr. Justice Day, speaking for 
the Court, said: 


‘‘Ratification by a State of a constitutional 
amendment is not an act of legislation within the 
proper sense of the word. It is but the expression 
of the assent of the State to a proposed amendment.”’ 


We can find no logical point of difference in the 
ultimate result whether Congress chooses the one or the 
other mode of sounding the sentiment of the people in 
regard to a proposed amendment. 

It is the prevailing, though not unanimous, view of 
writers on the question that a resolution of ratification 
of an amendment to the Federal Constitution, whether 
adopted by the legislature or a convention, is irrevocable. 
This conclusion seems inescapable as to the action of a 
convention called for the purpose of acting upon an 
amendment. When it has acted and adjourned, its power 
is exhausted. Since the ‘‘powers and disabilities’’ of 
the two classes of representative assemblies mentioned 
in Article V are ‘‘precisely the same,’’ when a legisla- 
ture, sitting not as a law-making body, but as such an 
assembly, has acted upon a proposal for an: amendment, 
it likewise has exhausted its power in this connection. 

Logically, this view would accord finality to what- 
ever action was taken, whether by convention or through 
the legislature. A contrary doctrine, however, to the 
effect that, while an act of ratification is final and irrevoe- 
able, an act of rejection is no obstacle to a subsequent 
ratification, has made its appearance in academic discus- 
sions cf the subject. The theory was first advanced dur- 
ing the controversy which attended the adoption of the 
Civil War Amendments. Those Amendments were pro- 
posed during the period of reconstruction, and the ques- 
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tion of the standing of the seceded States came under 
consideration. As early as July, 1861, the Congress had 
formally declared that, upon the part of the government, 
the war was béing waged ‘‘to preserve the Union, with 
all the dignity, equality and rights of the several States 
unimpaired.’’ But when that purpose seemed to have 
been accomplished through victorious armies, men in 
positions of power and influence took the singular posi- 
tion that the result of the war for the preservation of 
the Union was the destruction of the Union, and that 
consequently the seceding States were to be treated as 
conquered provinces. The governments which had been 
set up in the Southern States following the Amnesty 
Proclamation by President Lincoln were declared illegal, 
and the territory was divided into ‘‘military districts,’’ 
each of which was put under the superintendence and 
control of a Major General. 

The First and Second Reconstruction Acts were 
passed in March, 1867, over the vetoes of President 
Johnson. The first of these Acts recited that ‘‘no legal 
state governments or adequate protection for life or 
property now exist in the rebel States of Virginia, North 
Carolina, South Carolina, Georgia, Mississippi, Alabama, 
Louisiana, Florida, Texas and Arkansas,’’ thus setting 
aside the governments which had been organized under 
Linecoln’s Amnesty Proclamation. The Thirteenth 
Amendment, which was proposed February 1, 1865, had 
been ratified by many of those governments, to wit: Vir- 
ginia, Louisiana, Tennessee, Arkansas, South Carolina, 
Alabama, North Carolina and Georgia. The Fourteenth 
Amendment, proposed December 4, 1865, was rejected by 
four of the Southern States in 1866 and by Virginia in 
1867, all acting through legislatures which were parts 
of the governments set up under the Amnesty Proclama- 
tion. Thereafter, these governments were declared by 
Congress to have been illegal, and the adoption of the 
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Fourteenth Amendment was accomplished by ratification 
by the ‘‘carpet bag’’ governments of Georgia, North 
Carolina and South Carolina, in July, 1868. 

The adoption of the Thirteenth Amendment was al- 
most a matter of course following the victory of the 
Union armies. New Jersey at first rejected this Amend- 
ment, but subsequently ratified it. However, its attempt 
at ratification occurred subsequent to the time when the 
Amendment had been adopted by three-fourths of the 
States, and it was not mentioned as one of the ratifying 
states in the proclamation. 

As to the Fourteenth Amendment, at the time of Mr. 
Seward’s first proclamation of its adoption, dated July 
20, 1868, there were thirty-seven States in the Union, 
and the assent of twenty-eight States was required to 
make the Amendment a part of the Constitution. 
Twenty-five States ratified and made no attempt to re- 
verse their position. Two States—Ohio and New Jersey 
—ratified and subsequently undertook to reject the 
Amendment. North Carolina and South Carolina rati- 
fied through their military governments after having re- 
jected the Amendment through their ‘‘ Amnesty Procla- 
mation’’ governments. There were, therefore, twenty- 
nine ratifications, or one more than the number required 
for adoption of the Amendment. Secretary Seward, how- 
ever, in his first proclamation, pointed out not only that 
New Jersey and Ohio had attempted to withdraw their 
ratifieations, but also that in six Southern States (Arkan- 
sas, Florida, North Carolina, Louisiana, South Carolina 
and Alabama) the resolution of ratification had been 
adopted ‘‘by newly constituted and newly established 
bedies avowing themselves to be, and acting as the legis- 
latures respectively of’’ those States. He said that it 
was ‘‘deemed a matter of doubt and uncertainty’’ 
whether the later resolutions of Ohio and New Jersey 
were ‘‘not irregular, invalid and therefore ineffectual for 
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withdrawing the consent of the said two States.’’ His 
proclamation then continued thus: 


‘‘And whereas the twenty-three States first here- 
inbefore named, whose legislatures have ratified the 
said proposed amendment, and the six States next 
thereafter, named, as having ratified the said pro- 
posed amendment by newly constituted and estab- 
lished legislative bodies, together constitute three- 
fourths of the whole number of States in the United 
States; 

‘Now, therefore, be it known that IT, William H. 
Seward, Secretary of State of the United States, by 
virtue and in pursuance of the second section of the 
Act of Congress approved the twentieth of April, 
eighteen hundred and eighteen, hereinbefore cited, 
do hereby certify that, if the resolutions of the legis- 
latures of Ohio and New Jersey ratifying the afore- 
said amendment are to be deemed as remaining of 
full force and effect, notwithstanding the subsequent 
resolutions of the legislature of those States which 
purport to withdraw the consent of said States from 
such ratification, then the aforesaid amendment has 
been ratified in the manner hereinbefore mentioned 
and so has become valid to all intents and purposes 
as a part of the Constitution of the United States.”’ 


This proclamation was made on July 20, 1868. Upon 
its being submitted to the Congress, that hody, on the 
following day, July 21, 1868, adopted a resolution which, 
after reciting that the twenty-nine States mentioned 
above had ratified the Amendment, affirmed ‘‘that said 
Fourteenth Article is hereby declared to be a part of the 
Constitution of the United States and it shall be duly 
promulgated as such by the Secretary ef State.’’ It 
happened that on that very day Georgia had withdrawn 
her former rejection of the Amendment and had ratified 
it and, although this State was not mentioned in the 
Congressional resolution, it was included in Secretary 
Seward’s second proclamation of July 28, 1868. Thus, 
at the time of the second proclamation, there were ratifi- 
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cations by thirty States, if the Congressional method of 
counting the vote was correct. That method was to re- 
solve all doubts in favor of ratification. States that had 
ratified and then rejected and States that had rejected 
and then ratified were all counted as ratifying. 

The ratifications of New Jersey and Ohio were not 
essential to the adoption of the Amendment, provided 
the votes of the two Carolinas and of Georgia could be 
counted on that side. But even with Georgia in the fold, 
it was still necessary to have either New Jersey or Ohio 
or one of the Carolinas. Congress, and Secretary Seward 
under its instructions, took them all and thus had two 
more than the required three-fourths. 

It was in this tense atmosphere of reconstruction that 
Judge Jameson wrote his book, and it was from this 
non-judicial precedent that he drew the surprising con- 
clusion that consent to an amendment once given, no 
matter how hastily and inconsiderately, is irrevocable, 
but that its affirmative rejection, no matter how deliberate 
or how often repeated, may at any time be overridden. 
Upon this theory, a proposal for amending the Federal 
Constitution can never be defeated, since votes of rejec- 
tion, though affirmative in form and buttressed with 
statements of the reasons for rejection, are treated as no 
votes at all, having no more effect than complete inaction 
on the part of the rejecting State. 

The first person to suggest this doctrine was Governor 
Bramlette, of Kentucky, in his message to the General 
Assembly of March 1, 1865. The Assembly had rejected 
the Thirteenth Amendment to the Federal Constitution 
and sent it to the Governor for his approval or disap- 
proval, conceiving that this was necessary, as in the case 
of legislation. The Governor, although favoring the 
Amendment, declined to return the resolution of rejec- 
tion with his dissent, on the ground that the action of the 
Legislature was complete without his approval. In his 
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message to that effect, he took occasion to express his 
dissatisfaction with the action taken by the legislature 
and his opinion that its rejection did not preclude future 
ratification, saying: ‘‘ Nothing but ratification forecloses 
the right of action. When ratified all power is expended. 
Until ratified the right to ratify remains.’’ 

But it was Judge Jameson who gave wide currency 
to this view in his work on ‘‘The Constitutional Conven- 
tion.’’ In the first edition of his book he said that, ‘‘al- 
though the subject (was) not free from difficulties,’’ it 
was ‘‘probable’’ that Governor Bramlette’s view would 
be accepted as the true construction of Article V, adding 
(Sec. 563) that: 


‘it could hardly have been unintentional that the 
contingeney of rejection of the proposed Amend- 
ment by one or more States was left unprovided for 
and it would seem a stretch of power to interpolate 
into that article a provision that, if rejected by one 
legislature or by three-fourths or even all State 
legislatures, such action should be taken to be defini- 
tive.’’ 


At the time of the publication of the first edition of 
Judge Jameson’s book, the Fourteenth Amendment had 
not been proposed by Congress, but, in subsequent edi- 
tions of his book, he leans heavily upon the action of 
Congress in accepting the votes of Ohio and New Jersey 
upon that Amendment, as described above. 

So far as concerns the precedent set by Congress in 
connection with the adoption of the Fourteenth Amend- 
ment, its view is authority for the proposition that a 
State which has once ratified an amendment has ex- 
hausted its power and cannot thereafter reverse its 
stand. On the other hand, when it comes to the count- 
ing of the votes of Georgia and the two Carolinas, the 
avowed justification of this was not that those States 
could ratify despite their previous rejections, but that 
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their previous rejections were void because the then 
vovernments of those States were illegal and their 
legislatures were without authority to act at all. 

The only ground put forward by Judge Jameson in 
the first edition of his book for the theory that a vote of 
rejection may be disregarded at any time is that, since 
Article V does not mention the rejection of a proposal 
for amendment, but mentions only ratification, it must be 
concluded that rejections were not in contemplation and 
consequently were not authorized. The language of 
Article V is that a proposed amendment shall become 
part of the Constitution ‘‘when ratified by the legisla- 
tures of three-fourths of the several States, or by con- 
ventions in three-fourths thereof.’’ Judge Jameson says 
that it would be ‘‘a stretch of power to interpolate into 
that Article a provision that, if rejected by one legisla- 
ture or by three-fourths or even all State legislatures, 
such action should be taken to be definitive.’’ Certainly, 
had the framers of the Constitution entertained so 
unique a theory, they would have adopted language more 
clearly expressing their intention. It is hardly conson- 
ant with common sense to say that an amendment, once 
proposed for ratification, could never be rejected. The 
very purpose of proposing an amendment must be to 
poll the sentiment of the various States on the question. 
It would be an anomaly if that sentiment could be ex- 
pressed effectively in only one way. We ean see no 
reason for attaching less dignity to the expression of the 
sovereign will of the State in rejecting an amendment 
than is attached to its action in ratifying such an amend- 
ment. It would be a singular thing to say that rejections 
are allowed, but when they occur they are to be treated 
as non-existent. Kvidently, the Supreme Court of the 
United States did not accord with this view when it said, 
in the National Prohibition Cases, 253 U. S. 359, 386: 


J, oO 
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‘‘The referendum provisions of state constitu- 
tions and statutes cannot be applied, consistently 
with the Constitution of the United States, in the 
ratification or rejection of amendments to it.’ 
(Italies ours.) 


In a speech delivered in the United States Senate on 
February 22, 1870, regarding the adoption of the Fit- 
teenth Amendment, Senator Garrett Davis, of Kentucky, 
in replying to an argument advanced by the Senator 
from New York, said (Congressional Record, Forty- 
first Congress, Second Session, p. 1480) : 


‘“‘The honorable Senator’s argument upon the 
first branch of his proposition I thought powerful 
and conclusive; but when he contended that this 
power of a State to act upon a proposed amendment 
to the Federal Constitution was a power to ratify, 
and imported no power to reject, I think he was 
widely from the true principle and widely from 
logic. How long shall it be before a Legislature 
that has rejected it? How long shall it be an open 
question? Twenty vears? Fifty vears? How long? 
Where is there any principle or provision of the 
Constitution that would so protract the question be- 
fore a State convention or State Legislature acting 
upon the subject of a proposed amendment? There 
is none. There is not a syllable of language from 
which such a power can be inferred. It does not 
exist. When the subject is submitted to a State for 
its action, whether it be by its Legislature or its 
convention, it is for a single action; it is but for 
one action. The action of acceptance is no more 
extensive than the action of rejection; it has no 
more validity or effect. The effect of either mode of 
action is to exhaust the power of the State over that 
proposed amendment, and it can never come before 
that State again in any form whatever unless it 
comes before it in the form of a new proposition to 
amend the Constitution.’’ 
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It is true that Mr. David K. Watson, in his work 
on the Constitution, Volume II, p. 1318, argues in sup- 
port of the position that a rejection of an amendment 
by a State is not final, but may be followed by ratifica- 
tion. He suggests that there is an analogy between the 
processes of amending the Constitution and that of mak- 
ing laws, and would apply to the former the familiar 
rule that one legislature may repeal any act of a former 
legislature. It seems obvious that such an analogy will 
not hold. Logically, this view would require that no 
more finality be accorded a ratification than a rejection. 
As pointed out by Mr. Justice Day in Hawke v. Smith, 
supra, action taken by a State legislature under the Fed- 
eral Constitution is not legislation within the proper 
sense of that word. This is made very clear in an analo- 
gous situation presented to the United States Senate 
concerning the contest over the election of Senator Faulk- 
ner of West Virginia in 1887. It may be said in passing 
that the opinion of the Senate Committee in this matter 
is likewise a complete answer to appellants’ fourth con- 
tention set out above. 

Mr. Daniel B. Lucas was appointed on March 5, 1887, 
by the Governor of West Virginia to the seat in the 
Senate left vacant by the expiration of the term of Sena- 
tor Johnson N. Camden on March 3, 1887. On December 
5, 1887, the President Pro Tempore of the Senate pre- 
sented the certificate of the appointment to hold the office 
‘‘until the next meeting of the legislature of said state 
having authority to fill’? the vacancy occasioned by the 
expiration of Senator Camden’s term. On the same day 
the President Pro Tempore also laid before the Senate 
the credentials of Charles A. Faulkner, chosen by the 
legislature of West Virginia a Senator for the term 
beginning March 4, 1887. Mr. Lucas protested against 
these latter credentials, and Senator Hoar moved that 
Mr. Faulkner’s case be sent to a committee for investi- 
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gation, and it was so ordered. The report of this com- 
mittee may be found in Hinds’ Precedents of the House 
of Representatives, Volume I, Section 632. The report 
sets out the provision in the Constitution (Article 1, 
Sections 3 and 4) for electing Senators. Section 3 of 
Article I provides that if vacancies oceur while the 
State legislature is not in session, the Exeeutive may 
make temporary appointments until the next meeting 
of the legislature. The report stresses the point that 
“ach House shall be the judge as to whether one has 
the proper credentials to hold his seat. Congress is given 
the power by the Constitution to prescribe the time and 
manner of electing Senators, citing the case of Ex Parte 
Siebold, 100 U. S. 371. 

The constitution of West Virginia provided that, 
‘‘The legislature shall assemble at the seat of govern- 
ment biennially, and not oftener, unless convened by the 
governor. The first session of the legislature after the 
adoption of this constitution shall commence on the third 
Tuesday of November, 1872; and the regular biennial 
session of the legislature shall commence on the second 
Wednesday of January, 1875, and every two years there- 
after on the same day (Art. VI, See. 7).’? Article VII, 
Section 7, is the section that is similar to Section 80 
of the present Kentucky Constitution. It reads, ‘‘The 
governor may, on extraordinary occasions convene, at 
his own instance, the legislature; but, when so convened, 
it shall enter upon no business except that stated in the 
proclamation by which it was called together.”’ 

Mr. Faulkner was not elected to the Senate until a 
special session of the legislature was called by the gov- 
ernor, soon after the 5th of March, 1887. This session 
was called to consider eight specified objects, none of 
which was the election of a senator. Having set forth 
the facts, the report then discusses two questions arising 
in the case. 
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First, as to the action of the legislature. Was the 
body which sat in pursuance of the governor’s call a 
legislature in the constitutional sense? Mr. Lueas 
claimed that since it was not called to elect a Senator, 
if it did elect a Senator then it was not a legislature, 
for it was violating the Constitution of the State. How- 
ever, the Senate committee did not agree with this argu- 
ment, for, it pointed out, the body passed upon legisla- 
tion concerning the eight specified objects, as a legis- 
lature, and it could surely pass upon a matter or duty 
imposed upon it by the Constitution of the United States, 
which is the supreme authority of the land. It points 
out that where the State Constitution conflicts with the 
Federal Constitution, the latter must prevail. To the 
first question, the committee held that the special session 
of the legislature could elect Mr. Faulkner even though 
such an election was not one of the purposes for calling 
same. 

The second question was as to the qualifications of 
Mr. Faulkner. The issue on this point is not pertinent 
here. 

The report, which was evidently written by Senator 
Hoar, an able constitutional lawyer, says: 


“Tt is claimed by Mr. Lucas that, as this body 
was not permitted to enter upon any legislative busi- 
ness except such as related to the eight matters set 
forth in the eall, it was not a legislature, but was 
a body deriving its power from the will of the execu- 
tive, and so was exerting a certain executive or quasi- 
executive function something like that which is exer- 
cised by the Senate in giving its assent to the nomi- 
nation of public officers. 

‘*But it seems to us that this view cannot be sup- 
ported. In the first place, the body is expressly de- 
clared by the constitution of West Virginia itself to 
be a legislature. In the next place, the function 
which it exercised in making enactments upon the 
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eight great subjects mentioned in the call of the 
governor is clearly a legislative function. * * * 

‘*Tt is difficult to conceive of any definition of the 
word ‘legislature’ which would not include a body 
capable of passing and actually passing such enact- 
ments as these (subjects in call). They can be bind- 
ing on the people of the Commonwealth only as legis- 
lation. They would be subject to be construed and 
enforced by the courts of that State only in their 
character as laws. 

‘‘But it seems to the committee that the construe- 
tion of the State constitution upon which the above 
argument is based, is one which will not bear exam- 
ination. When that constitution provided that the 
legislature so convened in extraordinary occasions 
‘should enter upon no business except that stated 
in the proclamation by which it was called together,’ 
the people must be presumed to have had in mind 
business to be transacted under authority of the 
State constitution, and not to have intended to pro- 
hibit the performance of duties imposed upon it by 
the supreme authority of the Constitution of the 
United States. 

“Tf the argument be sound that a legislative body 
which is prohibited from entering upon certain 
classes of business, or which is confined to certain 
classes of business clearly legislative in their charac- 
ter, is no legislature in the constitutional sense, its 
logie would require us to declare that the legislature 
of every State whose bill of rights excludes it from 
large domains of legislation is no legislative body. 
If, under the same provision of the Constitution of 
the United States, the act of Congress had fixed a 
day for holding elections for Representatives to Con- 
gress, and the State Constitution or laws should pro- 
hibit the assembling of the people for such elections 
on the day so fixed, it would, we suppose, be held 
clear that the act of the State would be void and the 
authority of the act of Congress would prevail. 

‘We cannot see any difference between such pro- 
hibition of a State constitution applicable to the con- 
stitutional electors of Senators, who are members of 
the State legislature, and the constitutional electors 
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of representatives, who are a body of electors au- 
thorized to vote for members of the most numerous 
branch of the State legislature. 

‘‘We are therefore clearly of the opinion that the 
election of Mr. Faulkner at the special session of the 
legislature of West Virginia was valid.’’ 


If further authority is necessary to rebut the theory 
of Mr. Watson that there is an analogy between the 
action of the State legislature in performing its functions 
under the Federal Constitution and ordinary legislation, 
we find it in the cases cited by appellees for the follow- 
ing proposition quoted from their brief: 


“The ratification of a proposed amendment to 
the Federal Constitution by the State Legislature 
is not legislation and does not require any previous 
proclamation for consideration and action, if the 
Legislature is in fact in session, whether General 
or Special’’. (Italics ours.) 


Appellees refer to the following cases supporting this 
proposition: 
Leser v. Garnett (1922), 258 U. S. 130, 42 S. Ct. 217. 
National Prohibition Cases, 253 U. S. 350, 386, 40 
S. Ct. 486. 
State v. Sevier (1933), 333 Mo. 662, 66 S. W. (2d) 
895. 
State v. Sevier (Certiorari denied), 54 8S. Ct. 132. 
Pryor v. Nolan, 68 Colo. 286, 188 P. 729, 731. 
Opinions of Justices, 118 Me. 544, 107 Atl. 673 


We think the conclusion is inescapable that a State 
ean act but onee, either by convention or through its 
legislature, upon a proposed amendment; and, whether 
its vote be in the affirmative or be negative, having acted, 
it has exhausted its power further to consider the ques- 
tion without a resubmission by Congress. If we should 
be in error in this conclusion—and, of course, our posi- 
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tion on this question must bow to the views of the Su- 
preme Court of the United States when they are ex- 
pressed thereon—there are nevertheless the additional 
questions as to whether or not rejection by’ more than 
one-fourth of the States at one time did not terminate the 
‘‘offer’’ of the Amendment by Congress, and whether or 
not, under the decision of the Supreme Court in Dillon 
v. Gloss, supra, more than a reasonable time had elapsed 
between the submission of the Amendment and the al- 
leged ratification by Kentucky. Accepting the analogy 
between the submission of an amendment by Congress 
and the making of an offer, under the principles of the 
law of contracts, the conclusion that the Amendment was 
no longer before the States at the time of the purported 
ratification by Kentucky in 1937 seems inevitable. The 
proposition is succinetly stated in a letter published in 
the July, 1934, number of the American Bar Association 
Journal, written by Mr. Frank W. Grinnell, of the Boston 
bar. He says: . 


‘*Since the Constitution requires a vote of three- 
fourths of the several states to ratify an amend- 
ment, it requires only one state more than one-fourth 
to defeat ratification and it seems to follow as a mat- 
ter of common sense and orderly procedure from the 
decision just referred to (Dillon v. Gloss) that the 
rule must work both ways and that when thirteen 
states (one more than one-fourth of the forty-eight 
states) have voted not to ratify an amendment it is 
no longer pending, but is defeated until Congress 
sees fit to resubmit it. Otherwise, a state could 
change its mind in one direction after a final vote 
of the necessary number of states, but not in the 
other direction. 

‘‘In the ease of the Child Control Amendment, 
not only thirteen but twenty-six states voted not to 
ratify. I submit that it was clearly defeated. If 
this is not so, states might be subjected to constant 
agitations over defeated amendments after the cit- 








izens considered them defeated and were off their 
guard. 

‘*When an amendment is submitted by Congress, 
the process of ratification is really a debate among 
the several states. If it is true, as I believe it to be, 
that at this time the Child Control Amendment is no 
longer before the states, the action of those states 
which have attempted to ratify it during 1933 has no 


legal effect. 


* * & * *« * % 


‘‘If we are to have deliberative government in 
this country on such important matters as amend- 
ments to the Constitution of the United States, is it 
not essential that we should maintain the rules of 
orderly procedure similar to those in our legislatures 
under which after a matter has been definitely de- 
feated by the requisite majority it can not be con- 
sidered again unless it is resubmitted in the usual 
way,—in this case by Congress.’’ 


In addition to the fact that the Amendment before 
us was rejected by more than one-fourth of the States— 
indeed, it appears from the record that twenty-one of the 
States in 1926 had not only rejected the Amendment, but 
the resolutions thereon were duly certified to the Seere- 
tary of State ‘of the United States, and thirty-seven 
States in all had actually rejeected—there is the question, 
noted in Dillon v. Gloss, supra, from which we have 
quoted above at length, of whether or not more than a 
reasonable time has elapsed since the original submission 
of the Amendment. Assuming that the rejection of the 
Amendment by more than one-fourth of the States did 
not ipso facto terminate the proposal and require a re- 
submission by Congress if further action was to be taken, 
it may at the very least be doubted if twelve and a half 
years is a reasonable time within which to act. Leaving 
out of consideration the first ten Amendments to the Con- 
stitution (the ‘‘Bill of Rights’’), the time required for 
the adoption of the eleven succeeding Amendments was 
respectively as follows: 








Eleventh: 2 years, 4 months. 
Twelfth: 9 months. 
Thirteenth: 10 months. 
Fourteenth: 2 years, 1 month. 
Fifteenth: 1 year, 1 month. 
Sixteenth: 3 years, 6 months. 
Seventeenth: 1 year, 2 weeks. 
Kighteenth: 1 year, 1 month. 
Nineteenth: 1 year, 2 months. 
Twentieth: 11 months. 


Twenty-first: 9 months, 2 weeks. 
Average Time: 1 year, 6 months. 


Since the decision in Dillon v. Gloss, supra, two pro- 
posals for amending the Constitution (since adopted as 
the Twentieth and Twenty-first Amendments) each con- 
tained a limitation of seven vears. The power of Con- 
gress thus to fix a reasonable limitation upon the time 
within which an amendment should remain before the 
States having been sustained in Dillon v. Gloss, and Con- 
eress having attached a limitation of seven years to its 
submission of both the Twentieth and Twenty-first 
Amendments, it docs not seem improper to conclude that 
this is the period considered by that body to represent a 
reasonable time for the States to act. Certainly, seven 
years is not too short a time, in view of the history of 
previous amendments as shown in the table above. Tak- 
ing the instant Amendment itself, action had been taken 
in forty-two of the forty-eight States by the close of 1927. 
The fact that but one State (Colorado in 1931) acted 
between 1927 and 1933 indicates very strongly that gen- 
eral sentiment considered the proposition to be no longer 
before the people. It seems clear that the ‘‘reasonable 
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time’’ during which the ‘‘offer’’? remained open necessar- 
ilv expired at some time during the period of apparent 
abandonment between the end of 1927 and the revival of 
interest in 1933. Certainly, by any yardstick, mere than 
a reasonable time had elapsed by January, 1937. 
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Concluding, as we must, that the petition in this case 
has stated a cause of action, we are nevertheless con- 
fronted with the proposition urged on behalf of appellees 
to tlie effect that, since the Governor’s certification to 
the Secretary of State of the United States is fait ac- 
compli, the case is moot to the extent that the Court can 
grant no effective relief, even though it should proceed 
to make a declaration of rights under Civil Code Section 
639a, et seq. Appellants justify the procedure which 
they have adopted in presenting the question as to the 
validity of the Amendment under the decision of the 
Supreme Court of the United States in Leser v. Garnett, 
258 U.S. 130, 42 S. Ct. 217, 66 L. Ed. 505, to the effect 
that an official notice to the Secretary of State, duly au- 
thenticated, that the legislature of a given State had 
adopted a resolution of ratification of a proposed amend- 
ment to the Federal Constitution, is ‘conclusive on him’’ 
and that his proclamation certifying that he had re- 
ceived such notices from three-fourths of the States and 
that the Amendment in question had therefore become a 
part of the Federal Constitution is ‘‘conclusive upon the 
courts.’’ Under this decision, the claimed ratification 
of an amendment cannot be challenged after the procla- 
mation by the Secretary of State of the United States. 
Obviously, therefore, if there is to be a judicial determi- 
nation of the validity of the action taken by any State, 
it must occur during the interim following the action 
by such State and the date of proclamation by the Sec- 
retary. It is not questioned but that the Governor acted 
in a purely ministerial capacity in forwarding the cer- 
tified copy of the resolution of the General Assembly, 
and it has been held that the Secretary of State acts 
ministerially in proclaiming an amendment under See- 
tion 205 of the Revised Statutes of the United States 
(U. S. C. A., Title 5, Section 160). United States v. 
Colby, 265 Fed. 998, 49 App. D, C, 358 (writ of error 
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dismissed, 257 U. S. 619). The Amendment becomes 
effective upon its ratification by the thirty-sixth State 
and does not await a proclamation by the Secretary of 
State to give it vitality. Dillon vy. Gloss, supra. It is 
apparent, therefore, that the action of the Governor in 
forwarding the resolution of the General Assembly to the 
Secretary of State did not of itself add anything to the 
action of the General Assembly other than to make a 
record which was prima facie evidence of the action 
taken by Kentucky. It would be surprising to learn that 
a Governor might irrevocably commit his State to the 
adoption or rejection of a constitutional amendment by 
a mere certification to the Secretary of State. We do 
not think that such a rule is to be implied from the 
decision in Leser vy. Garnett, supra. Section 205 of the 
Revised Statutes of the United States (U.S. C. A., Title 
5, Section 160) provides: 


‘*Whenever official notice is received at the De- 
partment of State that any amendment proposed to 
the Constitution of the United States has been 
adopted, according to the provisions of the Con- 
stitution, the Secretary of State shall forthwith 
cause the amendment to be published, with his cer- 
tificate, specifying the states by which the same may 
have been adopted, and that the same has become 
valid, to all intents and purposes, as a part of the 
Constitution of the United States.’’ (Italics ours.) 


Surely, the Secretary of State must determine 
whether or not the certification by the Governor is ‘‘ac- 
cording to the provisions of the Constitution.’’ If, as 
we conceive, the Amendment was no longer before the 
States at the time of the purported adoption by the 
General Assembly of Kentucky, then the certification 
by the Governor was a nullity and could and should be 
ignored by the Secretary of State. 
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If the certificate of the Governor showing the pur- 
ported ratification by the State of Kentucky cannot be 
impeached, then, by the same token, the certificate of the 
Governor to the resolution of rejection, passed in 1926, 
and thereafter duly forwarded to the Secretary of State, 
is likewise not subject to question, and it would therefore 
be the duty of the Secretary of State to ignore the second 
certification. In both Leser v. Garnett, supra, and United 
States v. Colby, supra, the official notices in the Depart- 
ment of State were apparently regular in form and un- 
challenged at the time when the proclamation of the 
Secretary was made. It was held that those notices had 
created a presumption conclusive upon the Secretary of 
State that the legislatures of the States from which they 
came had duly adopted resolutions of ratification, Cer- 
tainly this presumption would attach to the record of 
rejection no less than the subsequent record of purported 
ratification, and it seems clear that a decision by a court 
having jurisdiction of the question would be binding as 
to the validity or invalidity of the record concerning a 
particular State. 

In Miller v. Johnson, 92 Ky. 589, 18 8S. W. 522, cer- 
tain voters and taxpayers, suing on behalf of themselves 
and others similarly interested, brought an action against 
the publie printer and the Secretary of State to enjoin 
the former from printing the State Constitution just pro- 
mulgated by the Constitutional Convention of 1891 and 
the latter ‘‘from preserving it in the State archives as 
the Constitution of the State; and also asked that it be 
adjudged not to be such, but spurious and invalid.’’ In 
determining that case, the Court said: 


‘It is urged upon the part of the appellees, that 
the appellants’ suit is based upon a speculative idea 
of injury; and that no such special, particular and 
substantial damage is impending to them as to au- 
thorize it. Also that the action does not lie against 
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the appellees because the printing or preservation 
of the instrument will not add to or detract from its 
validity. We waive the consideration of these ob- 
jections, because even if entitled to it, the impor- 
tance of this controversy to the State requires a 
decision upon the merits.”’ 


Appellees have waived any question as to the right 
of the appellants to maintain this suit. Board of Park 
Commissioners v. Speed, 215 Ky. 319, 285 S. W. 212, 
and, aside from this, ‘‘the importance of this contro- 
versy to the State requires a decision upon the merits.’’ 
The fact that the Governor certified the resolution to 
the Secretary of State after this suit was filed did not 
deprive the courts of the jurisdiction already attached 
to determine the controversy and to make a declaration 
of rights under Civil Code, Section 639a et seq. McHugh 
v. Louisville Bridge Co., 23 Ky. Law Reporter, 1546, 
65S. W. 456; St. L. & S. F. R. Co. v. Cross, 171 Fed. 480, 
32 C. J. 77. 

In 32 C. J. 24 the text, supported by numerous au- 
thorities, says: 


‘Where defendant has fully completed the act 
sought to be restrained, after the filing of the bill 
hut before the issuance of any order or decree, the 
court has power to compel by mandatory injunction 
the restoration of the former condition of things, 
and thereby prevent the gaining of an advantage 
by reason of the wrongful act, provided plaintiff has 
been guilty of no wrongful acquiescence or delay. 
Where defendant does an act which the bill seeks 
to enjoin, he acts at-his peril and is subject to the 
power of the court to compel a restoration of the 
status, or to grant such other relief as may be proper 
under the particular circumstances of the case.”’ 


Under the circumstances here presented, a mandatory 
order directing the Governor to notify the Secretary 
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of State of the decision of this Court would be entirely 
unnecessary. The Court itself, with equal effect, may 
direct its clerk to certify a copy of its judgment concern- 
ing the status of the Amendment without the necessity 
of directing action by a co-ordinate branch of the State 
Government. 


Since the question is before us on demurrer to the 
petition, and appellees may desire to assert some further 
defense, the case will have to be returned to the Cireuit 
Court with directions to overrule the demurrer to the 
petition, and for such further proceedings as are not 
inconsistent with the views herein expressed. 


Judgment reversed. 
Whole Court sitting. 


Attorneys for Appellants: 
LAFON ALLEN, Louisville, Kentucky; 
OLDHAM CLARKE, Louisville, Kentucky. 


Attorneys for Appellees: 
B. M. VINCENT, Attorney General; 
J. W. JONES, Assistant Attorney General. 














The 
Judge to the Jury 


An Address Delivered by Merrill E. Otis, United States District 
Judge for the Western District of Missouri, before the State 
Bar of California, Friday, September 10, 1937 


(The Alexander F. Morrison Foundation Lecture for 1937) 


FOREWORD 


HIS address is published as an outstanding contribution to the 

discussion of a subject vital to the administration of justice in the 

Federal Courts. We hope that those who receive it will give it 
the careful study which it merits. Lawyers and lawyers’ organiza- 
tions should not remain neutral on the subject. They should take ac- 
tion for or against the Bill passed by the House of Representatives 
and inform their Senators and the Senate Judiciary Committee of 
their action, so that the Senate may not act upon the Bill without 
discussion, as did the House. 


EXECUTIVE COMMITTEE OF THE LAWYERS 
ASSOCIATION OF KANSAS CITY. 


Kansas City, Missouri, 
September 20, 1937. 








30 
THE JUDGE TO THE JURY 


Mr. Cuier Justice, Lapies AND GENTLEMEN 
OF THE CALIFORNIA STATE Bar: 

It is quite likely that the names are unknown to most of you who 
are here tonight in this place of beauty in California, so far away 
from old St. Joseph in Missouri where I began to try to practice law 
a quarter of a century ago, the names of the two judges I shall men- 
tion it is quite likely are unknown to most of you. In Missouri they 
are honored names. Never have I known finer, more noble men, men 
in character more upright, of higher purposes, more learned in the law 
than Judge Vories and Judge Van Valkenburgh. Each of these Nestors 
of the bench now has passed the age of three score years and ten. Hap- 
pily they still serve their country and the great cause of justice—Judge 
Vories as State Circuit Judge (it is so we call our trial judges in Mis- 
souri) and Judge Van Valkenburgh on the United States Circuit Court 
of Appeals for the Eighth Circuit (he was Judge of the United States 
District Court a quarter of a century ago). These two have been and 
are admired and loved and respected by all who know them. One 
typifies the ideal judge produced by the state elective system, the other 
the ideal judge procured by the national appointive plan. I wish I had 
time tonight more fully to describe them to you. 


Two Contrasted Court Room Scenes 

But I do not mention these outstanding jurists of my native state, of 
equal rank in ability, in character, in learning, I do not mention them 
tonight that I may speak of them in eulogy. I mention them but as an 
introduction to a brief description of two court room scenes, incidents 
of two trials, one presided over by Judge Vories in the Buchanan County 
Courthouse at 5th and Jules Streets in the City of St. Joseph, the other 
presided over by Judge Van Valkenburgh in the Federal Building at 8th 
and Edmund Streets, also in St. Joseph. They are two scenes which | 
myself observed in that first month of perfect and uninterrupted leisure 
after | had come down from my father’s farm and had had painted on 
a glass door in a second-rate office building at 7th and Felix Streets the 
most gorgeous sign the eye of man has ever seen—‘Merrill E. Otis, 
Attorney and Counselor at Law.” 

Each of the two trials I speak of was a suit for damages for personal 
injuries. In each case counsel for the plantiff was the same distinguished 
and able lawyer—powerful, convincing, magnetic advocate. In one of 
the two cases the street car company was defendant, in the other a rail- 
way company, incorporated in a foreign state. When the evidence was all 
in, in the trial presided over by Judge Vories, after a short recess, in 
which counsel advised the judge as to the law, the powerful, convincing, 
magnetic advocate arose and said: “Gentlemen of the jury, I shall now 
read to you the instructions of the Court given on behalf of the 
plaintiff.” 

It was counsel who read the instructions to the jury. Judge Vories 
did not read them. The instructions had been written by counsel who 
read them to the jury. They had not been written by the judge. No 
pretense was made that they were impartial declarations of the law: 
they were as one-sided as it was possible to write them without actual 
misstatement of legal principles. They were read by counsel and for- 
gotten then by counsel and by jury—if, indeed, any of the jury heard 
them with understanding minds. His must be an intellect well disciplined, 
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indeed, who can attend to what another reads. Did you ever listen long 
to an address read from manuscript? But that address most probably 
was written in phraseology familiar to your ears. To the carpenter, the 
blacksmith, the farmer, the motorman, that same language would be as 
foreign as the tongue of the Pharaohs to you. 

Yes, I am sure that jury on that day in Judge Vories’ court did not 
remember for longer than a few minutes the instructions which were 
read by counsel. One of them, however, though only a spectator on the 
occasion, I still remember, in the very words in which it was read 
quarter of a century ago. Thus it ran: “You will take this case and 
decide it under the law and upon the facts without regard to who is 
plaintiff or who or what is the defendant.” That word “what” was 
pronounced in such a way, with such a snarl, as that the jury must have 
understood that the judge, whose instruction in theory was being read, 
scarcely had been able to restrain himseif from characterizing the defend- 
ant by a familiar Missouri epithet. 

How clearly I remember the whole scene still. The young lawyer 
who represented the defendant read to the jury in a singsong voice—he 
was a scholar but certainly no orator—ten or a dozen instructions he had 
written which had been marked “Given” by the Court, couched in the 
language of the law. As he read on and on, the look of semi-under- 
standing with which the jurors had begun to listen, quickly faded into one 
of perfect, absolute vacuity. 

Then came the arguments of counsel, last that of the powerful, the 
convincing, the magnetic advocate. “Gentlemen,” he said in closing, as 
the tears in streamlets unrestrained coursed down his flaming cheeks, 

Gentlemen, go out now and teach this corporation that it cannot wrong 
the humble toilers to whom it owes its all, that it cannot injure them, 
maim them, ruin them for life—and get by a jury of red-blooded men like 
you. Go out now, and my poor client, and this good woman here, his 
true and faithful wife, will be waiting here to thank you for your verdict 
when you return.” As the last word fell from his almost foaming lips, 
he snatched up from the table the two sets of instructions which had been 
read and, carefully placing those given for the plaintiff uppermost, handed 
them to that strongest man on the jury who seemed to him most friendly 
to his cause—whom thereby he placed in nomination for the post of 
foreman. 

It was a week thereafter that I witnessed for the first time the manner 
of charging juries coming down to us from the ancient days of the com- 
mon law. In that second trial Judge Van Valkenburgh presided. After 
the evidence was in the arguments immediately began. There were no 
appeals to sympathy and prejudice, just calm, dispassionate discussions 
of the facts. And when the arguments were finished, quietly and clearly, 
in language which any layman could understand, with repetitions and 
illustrations to make more clear what might have been obscure, Judge 
Van Valkenburgh discussed the case. He pointed out what the real 
issues were, what were not real issues. He summed up and arranged the 
testimony bearing on the disputed questions. He stated the applicable 
law. No opinion did he express as to how any controverted issue should 
be decided. No aspersion did he cast on the integrity of any witness. 
Every member of that jury listened attentively to every word he spoke. 
I sensed that every juror felt, as the baliff led the jury from the room, 
that every juror felt, not that Judge Van Valkenburgh desired the case 
should be decided for plaintiff or defendant, but that with his whole 
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heart and soul he did desire that the jury should do justice under the 
law and upon the facts and—that he had faith in the integrity and intel- 
ligence of the jury. I left that courtroom with a better understanding 
than I had before of what is meant by the sublime and ancient phrase— 
“a Court of Justice.” 


An Old Question New Again 


Yes, the theme of my address tonight, suggested by my title and these 
words of preface, my theme tonight is the method whereby at common 
law judge and jury worked together for the accomplishment of justice— 
between government and citizen, between man and man, between litigant 
and litigant. It is an old theme I know, with the discussion of which 
some of you have grown weary. It is an old theme which has become 
new again, a question which impends again, which once more and so 
lately has thrust itself on the attention of the lawyers and citizenry of 
this great republic. 

On the morning of June 22, 1937, as I walked from my chambers to 
the courtroom—those who are familiar with the old Federal Courthouse 
in Kansas City will know that 
that is no little jaunt—as | 





“It is doubtless unpleasant to the advo- 
cate to have the impressions made by 
an ingenious speech effaced by the 
mechanical but accurate process of the 
judge who follows him, but it is to be 
remembered that what is lost by it to 
the advocate is gained by justice, which 


walked from my chambers to 
the courtroom, turning over in 
my mind a possible subject for 
the address I had been asked 
to deliver before the State Bar 
of California on September 





is the superior object of protection.” 
Pennsylvania’s Great Chief Justice 
(John B. Gibson) in Delaney v. Robin- 
son (1837), 2 Wharton. 


10th, I was aroused from my 
meditation by one of the 
newspaper reporters stationed 
in our building, one of those 
young men, omniscient, who 
know all things, sometimes before they have occurred. Said he to me: 
“Have you any comment to make on the bill which yesterday passed the 
House?” “What bill?” I asked. “The bill preventing Federal judges 
discussing and commenting on the evidence in jury charges.” Astonished 
and shocked, I only said, “I did not know there was such a bill.” 

I wrote at once airmail to my Congressman. By the way, my Con- 
gressman represents the St. Joseph District. Although I live in Kansas 
City I still vote in St. Joseph. I always thought that if I voted in St. 
Joseph there would be some chance my vote would be counted—once, at 
least. The Honorable Richard Duncan is my Congressman. In that 
courtroom scene in Judge Vories’ court I spoke of, he was deputy circuit 
clerk. He studied law at night. He was admitted to the bar. For several 
years now he has been and has deserved to be a member of the powerful 
Ways and Means Committee of the House. Behind him was neither 
influence nor wealth. 











I asked my Congressman to send me the bill that had passed the 
House and the Congressional Record in which was recorded the debate. 
In two days I had them both and I have them here. On page 7913 of the 
Record I found set out the proceedings antecedent to the passage of the 
bill. The record all is on one page; it fills a little more than one-half a 
column. I took out my watch and read aloud all that was spoken in the 
House. Time consumed—thirty-seven seconds. Thirty-seven seconds 
from Alpha to Omega, from the moment when the clerk called, “The 








(7 omeme iv 


e 


d 


- 


it 


it 
il 
i] 





33 





next bill, H. R. 4721, relative 
to pleading and practice in 


civil and criminal cases of the “A judge should not be a mere auto- 


district courts of the United matic oracle of the law, but a living 
States.”’ (Note that title, participant in the trial, and so far as 
wherein the most alert would the limitations of his position permit 


: ‘ ; should see that justice is done.”— 
not perceive the slightest in- Eighth Circuit Court of Appeals in 
dication of the real subject Rudd v. U. S., 173 Fed. 912. 

matter and purpose of the 
bill.) Thirty-seven seconds 
from those opening words to 
the concluding sentence: ‘The bill was ordered to be read a third time, 
was read a third time, and passed, and a motion to reconsider was laid 
on the table.” 











The “Ayes” Had It 

There was not one voice raised nor one vote cast against the passage 
of this bill! 

After the motion to reconsider had been laid on the table, then the 
title was amended to read: “A bill relative to granting and giving 
instructions in civil and criminal cases in the District Courts of the 
United States.” 

You will note the time of that amendment of the title. Some indica- 
tion of the subject matter and purpose of the bill was inserted in the title 
—after the bill had passed! 

Yes, the bill passed without dissenting voice or vote. In the Senate 
it has been referred to the Judiciary Committee where it pends. Possibly 
it will pass the Senate too. If it does pass the Senate, it is not incon- 
ceivable that it will receive the approval of the President of the United 
States and become law—not inconceivable in this day and age. 

The bill passed the House without dissenting voice or vote. And I 
do not say nor do I intimate that good men and good lawyers do not 
subscribe to the purpose and the doctrine of the bill. If I said that I 
would know it is not true and I would know that every one of you would 
know it is not true. But there is one thing I will say, with which every 
lawyer will agree, to which I think every observing individual will sub- 
scribe—I will say this: If in America’s underworld there is a par- 
liament, made up of representatives of crime and vice and greed for 
what other men possess, if in America’s underworld there is a par- 
liament, if this bill is introduced in that parliament, it will pass there 
too without dissenting voice or vote, aye with a shout of triumph it 
will pass, with such a shout as will shake the very girders of the 
capitol! 

The Bill Translated 

Let us look now a little more closely at this bill. Some of you have 
read it, some have not. Just as its original title was misleading, so the 
language of the bill itself is not calculated to convey its true significance 
to him who reads it hastily. It requires translation if it is to be rightly 
understood. One is reminded of those cablegrams in code sometimes 
thrown upon the screen in a moving picture show, which mean nothing 
as we read them. Then unrolled before our eyes is the true meaning of 
the message in plain English words. So let me now read this bill to you, 
after it has been decoded. Then I shall read it as it was introduced and 
as it passed the House. 

Decoded, the bill reads thus: 

Section 1. Declaration of Public Policy. It is declared to 
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be the public policy of the United States that in the Federal Courts, 
as rapidly as possible, the judge shall be reduced from the position 
he has occupied heretofore to that of a mere presiding officer or 
referee. 

Section 2. In 43 of the 48 states of the Union, the Federal judge 
shall be more or less circumscribed in the discharge of his historic 
function to advise the jury as to the facts. In 27 states he shall be 
forbidden not only to comment upon the weight of the evidence and 
the credibility of the witnesses, but even to state the issues and to 
sum up the testimony; in 28 states he shall be compelled to charge 
the jury in writing and to read the charge or to have it read; in 22 
states he shall be compelled to deliver the charge before the argu- 
ment of counsel. 

Section 3. In the five states not included in the 43 referred to 
in Section 2 hereof, the method, time and manner of charging juries 
shall hereafter be determined, not by Congress, but by the legis- 
latures of the respective states. 


So reads this bill when it has been decoded. As written, it reads thus: 
“Be it enacted by the Senate and House of Representatives in the 
United States of America in Congress assembled that upon the trial 
of any case, civil or criminal, before a jury in any District Court of 
continental United States, or in any Federal Court of continental 
United States authorized to try cases with the aid of a jury, the 
form, manner and time of giving and granting instructions shall be 
governed by the law and practice in the state courts of the state in 
which such trial may be had, and the judge shall make no comment 
upon the weight, sufficiency or credibility of the evidence or any 
part thereof, or upon the character, appearance, demeanor or credi- 
bility of any witness or party except as such comment is authorized 
in trials of such cases by the law and practice in the state courts of 
the state where such trial is had.” 
Neither Bar Nor Bench Consulted 
Of course I was surprised when I discovered that a bill of such sig- 
nificance had passed without a word of protest. Therein is a text, I 
think, for a sermon which some one ought to preach. When I discovered 
the bill had not been debated on the floor, I assumed that at least the 
Committee had held public hearings. I knew that no one had consulted 
me; I knew my colleagues had not been consulted; but that did not sur- 
prise me nor my colleagues. It is not customary for Federal judges to be 
consulted concerning matters about which they especially are informed 
and which intimately concern the work of the courts where they preside. 
But I did believe that in the hearings I was sure the Committee had con- 
ducted, the great leaders of the bar had been consulted. I wrote at once 
to the President of the American Bar Association and to the three great 
lawyers who last before him occupied that same high office. To my 
surprise I learned that none of them had been consulted. , 
Here is President Stinchfield’s letter: 

“T had not heard about the bill. I am referring the matter at 

once to our representative in Washington.” 

Here is Judge Ransom’s* letter: 

“IT am amazed that such a bill slipped through. Its enactment 
would be a serious backward step.” 


*President of the American Bar Association in 1935-1936, 
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This is from the letter of Scott M. Loftin:* 

“The measure referred to should not be passed. I will do what 
I can to assist in its defeat.” 

This is from the letter of Earle Evans :* 

“The administration of justice in the federal courts would be 
seriously handicapped if the Senate also should pass this bill.” 

Not one of these four great leaders of the organized bar of the United 
States even had heard that this bill had been introduced and had passed 
the House! 

And then I wrote to the Chairman and to the ranking minority member 
of the Committee for information as to what consideration had been givy, 
to this measure and I heard from both. I have their letters here. 

Wrote Representative Guyer of Kansas, whose letter I first received 
(and I am proud to know him—real lawyer, true patriot, courageous 
Congressman) : 

“The bill was considered by a sub-committee; there were no 
hearings.” 

Wrote Chairman Sumner (and I should like to know him, whose pro- 
nouncement touching a much controverted matter recently crashed across 
the nation’s skies like the thunder of mighty Zeus) : 

“There was no record of the discussion but the arguments in favor 
of the bill are embodied in the report of the committee.” 

“There were no hearings.” Is not that, too, a text for a sermon that 
some one ought to preach? Here is a proposal to destroy an important 
attribute of trial by jury, which many have regarded as contributing 
greatly to the cause of justice. “There were no hearings.” Is it not to be 
regretted that “there were no hearings’? Perchance some man might 
have appeared to say a word for what has lasted for five hundred years. 
But “there were no hearings.” 

I can imagine a hearing that might have been. Eminent lawyers and 
judges and scholars in the 
field of law have been called 





“Some ... have gone so far as to con- 


to express their views on a demn a judge for having any opinion 
subject as to which one would at all about a case tried before him, as 
think the views of such men though he were less than a man, a 

eel tex diaiiaadl oe a mere figure head without nerve or 
would be desired. sind a backbone, a mere onlooker at a fight 
ot us are present as_ spec- ... There is a tendency to drag down 
tators interested in the hear- the judiciary to this low level.”—Hon- 
ing. Chairman Sumners orable F. R. Crane, Chief Judge, New 


York Court of Appeals, 15 American 


presides. Bar Association Journal 201. 











The Hearing That Might Have Been 

Chairman: Your name, Mr. Witness? 

Witness: My name is Matthew Hale. 

Chairman: You are Sir Matthew Hale, author of that great 
work, “The History of the Common Law”? Well, Sir Matthew, 
this thing of the judge advising the jury as to the facts, what do you 
think of that? 

Witness: Why, in that very book you speak of, I wrote: “He 
(the trial judge) is able, in matters of fact to give them (the jury) 
a great light and assistance by weighing the evidence before them 
and observing where the question and knot of the business lies; 


a 


*Presidents of the American Bar Association in 1934-1935 and 1933-1934 
respectively. 
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and by showing them his opinion, even in matters of fact, which is 
a great advantage and light to laymen.” 

Chairman: The next witness will take the stand. Your name 
and business, Mr. Witness? 

Witness: I am Charles Evans Hughes, Chief Justice of the 
United States. 

Chairman: Mr. Chief Justice, it may surprise you, but this com- 
mittee would like to have your opinion as to the subject. 

Witness: I agree exactly with what Sir Matthew Hale has said, 
and so does every one of my associates. Indeed, the other day we 
quoted Sir Matthew and we added in our own words: “The judge 
is not a mere moderator but is the governor of the trial.’’* 

Chairman: Well, Dean Roscoe Pound, what is your opinion? 

Witness: “In some of the states we have turned the judge into 
a mere umpire. We have tied him down so as to prescribe in ad- 
vance everything he should do and how he should do it, except the 
peg on which he should hang his hat.’’** 

Chairman: Dean Wigmore, what say you? 

Witness: What I say is this: What is proposed, where it has 
been adopted, “has done more than any other thing to impair the 
efficiency of jury trial as an instrument of justice.”*** 

Chairman: But there are those who fear that if the judge dis- 
cusses the facts at all it may have an undue influence on the minds 
of the jury. What do you think, Mr. Justice Holmes? 

Witness: I wrote what | think about that not long ago in the 
unanimous opinion of the Supreme Court. It was objected in that 
case that the trial judge had commented on the testimony of a wit- 
ness, but I said: ‘The judge had a right to do more than that if he 
left the decision to the jury.” I said further: “Universal distrust 
creates universal incompetence.’**** 

Chairman: I see the President of the American Bar Association 
here. Mr. President, you are spokesman for the greatest group of 
organized lawyers in America. What does your group say about 
this bill? 

Witness: I answer in the written declaration of the Association: 
“If passed the bill would degrade the bench, increase the chances 
of injustice, enhance the danger that the jury may be swayed by 
passion and prejudice.’’***** 

Chairman: I had not intended to call other witnesses, but the 
two eminent gentlemen who have just come in I am sure this com- 
mittee would like to hear. What are your views, Mr. Chief Justice 
Taft? 

Witness: “They (the jury) are the ultimate judges of the facts. 
But the judge is there, and it should be his duty, with his experi- 
ence, to help the jury to consider and to analyze the evidence and to 
weigh it with common sense. ss 

Chairman: Will you please state your views on this subject, 


Mr. Elihu Root? 


Witness: I shall express my views in the form of a question 














*Quercia v. U. S., 289 U. S. 466, 469. 
** Address to Missouri Bar Association, Sept. 30, 1927. 
***Wigmore on Evidence, 2nd Ed., Sec. 2551. 
**%*CGraham v. U. S., 231 U. S. 474, 480. 
*****1918 Annual Report A.B.A. 93, Reprinted A.B.A.J., July, 1937. 
**#**4*Before American Law Institute, June 15, 1930. 
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which I shall answer. “Why is it that by statutory provisions the 
only advice, the only clarifying opinion and explanation regarding 
the facts which stand any possible chance to be unprejudiced and 
fair in the trial of a cause is excluded from the hearing of the jury? 

My answer is: “It is to make litigation a mere sporting contest 
between lawyers and to prevent the referee from interfering in the 
game.’’* 

So ends our hearing. Such are the views of great leaders, every one 
of whom when he uttered the sentiment I have quoted, long since had 
passed the day when it was a matter of selfish concern to him how juries 
are charged. A score of almost equal eminence wait in the ante room to 
give like testimony if they are called. And all the marshals of all the 
courts, if they searched America from sea to sea, would not find one 
witness of historic and national reputation who would testify on the other 
side.** 

The Merits of the Matter 

But the merits of the controversy are not to be determined by the 
ipse dixits even of the great. It is with merits that we are tonight con- 
cerned. Not even are we now concerned with the constitutionality of 
the bill, doubtful as that is. 

One cannot intelligently weigh the merits of the attack unless he has 
in mind clearly the exact nature of the power attacked and of what that 
power consists. This power 
consists of several elements: 





First—the power to state the “There is (no duty) more important 
really controverted — issues. resting upon those who preside at jury 
Second—the power to remove trials. Constituted as juries are, it is 


frequently impossible for them to dis- 


from the jury’s consideration charge their functions wisely and well 


false issues that accidentally without this aid. In such cases, chance, 
have crept in or purposely mistake, or caprice, may determine the 
have been injected. Third— result.”—Supreme Court of the United 


oe States through Mr. Justice Swayne in 
the power fairly to sum up Nudd et al. v. Burrows, 91 U. S. 426, 
and arrange the testimony 439. 


offered. These are essential 
elements of the power. To do 
these things effectively they must be done orally, with freedom of repeti- 
tion, freedom of illustration, and after arguments of counsel, so that the 
enlightenment they give will not be utterly eclipsed. 











The fourth element in the power, expression of opinion by the judge 
as to how some issue of fact should be resolved, as to the eg of 
witnesses, in actual practice is an element seldom used; it is a power 
reserved for that rare case when outrageous pettifog ier requires an 
immediate corrective, convincing and complete. Mere knowledge of the 
existence of that power ofttimes nips pettifoggery in the tender bud. 


It is that last mentioned element that has provoked the only open and 
spoken criticism. But I was sure, from my own experience, that it is a 


*Address (1916) before American Bar Association, 

**Joseph H. Choate and Judge Cooley have been quoted as opposing advice 
to the jury as to the facts by the judge. Any reading of the full texts from which 
the quotations are taken will disclose, however, that they opposed only a single 
element in the power as exercised at common law. Not only did they not oppose 
but they strongly favored every other element—as the outlining of the true 
ssues, the elimination of false issues, the summing up and arranging of the 


testimony. They opposed only a dogmatic declaration by the judge as to how a 
case should be decided. 
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power relatively rarely used. In a dozen years I have charged a thousand 
juries. In every charge I have sought to make clear what were the true 
issues and what the false, and to sum up and arrange the testimony 
bearing on the issues. And, yes, I have sought to do one other thing, 
I have sought with earnest zeal to arouse in the breast of every juror a 
sense of the sublimity of duty and of the holiness and shining glory of 
justice unalloyed. Never once in those thousand charges have I expressed 
an opinion as to how a controverted issue should be decided. Never once 
in a criminal case have | said. “Gentlemen of the jury, | think the accused 
is guilty of the crime.” 


And I was convinced that what was my practice was and always had 
been the general practice. As the period for the preparation of this 
address drew to a close, suddenly it occurred to me that inquiry of the 
judges might be of value, if they would answer and if it would be as- 
sumed arguendo that they would tell the truth. So (but chiefly for an- 
other purpose) I wrote a letter to every Federal district judge in the 
United States. Here are the seventy answers I have so far received. 
Now I know that what I thought was true most probably is true and that 
my experience and practice are the experience and practice of all. These 
seventy are unanimous in declaring that only on the most rare occasion 
does the judge express an opinion concerning a fact question really in 
controversy—then only to overcome the effect of outrageous pettifoggery. 
Only on the most rare occasion is an opinion stated as to the credibility 
of a witness. As for myself, I] have expressed an opinion as to the 
credibility of a witness only when some fine citizen, inexperienced as a 
witness, forced to come to 
court by a subponea, has told 
his story from the witness 





“Flucidations from an upright, learned 


and discreet magistrate, habituated to stand, with the obvious ee 
the investigation of complicated masses tention to tell the truth, and 
of testimony . . . would be of infinite some lawyer, unworthy of 


utility to a conscientious jury in arriv- 


: - ! that honorable name, knowing 
ing at just conclusions, not by force of 


the judge’s opinion, but of the reasons the . witness has truthfully 
on which it was founded, and on which testified, has sought to make 
the jury would still have to pass. If the jury think the witness lied. 


this duty were imposed on the judge, 


— : Then I have not hesitated to 
it is not to be questioned, that success 


would, oftener than it dose, depend on speak up in his defense, not 
the justice of the case, rather than the to affect the result of the trial, 
ability or adroitness of the advocate.” but to save the reputation of 


—Chief Justice Ruffin of North Caro- 


—Cn the court in the esteem of that 
lina in State v. Moses, 2 Dev. 452, 458. 


good man and of the jury. I 
want them all to know that 
decent men and women will 
be protected from insult in a court of justice, from insult unjustified, 
inexcusable. 











Abuse of Power Reviewable 

This function of advising the jury as to the facts one might think, 
hearing it criticized, is absolute, its exercise not subject to review. One 
might think the power must be utterly destroyed to prevent an occasional 
abuse. The truth is, as you know, that the Supreme Court of the United 
States and all the Federal appellate courts long since surrounded the 
power by limitations it is error to exceed. The Judiciary Committee of 
the House would have discovered that if there had been a hearing. But 
“there were no hearings!” 
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Limitations on the Power 

What are those limitations? 1. Any reference to the facts must be 
accompanied always with the most clear and unequivocal declaration that 
what is said is not binding on the jury. That limitation, chief and oldest, 
is, I know, the subject of ridicule by those who talk loud and long of the 
glory of the jury system, but have deep, if unexpressed contempt for the 
character, courage and independence of men who sit on juries. That is 
limitation No. 1. 2. Discussion of the facts must be impartial, not 
one-sided, presented in judicial manner, not argumentative, must not 
even tend to be coercive. These are the principal limitations to which 
half a dozen others might be added. Over and over they have been pro- 


nounced by the highest court, over and over they have been vigorously 
enforced. 


As I thought about it 


. all at once it occurred to me that a bit of re- 
search might be made. 


If it were possible to take a ten-year period, to 
find how many times in that period juries had been charged in Federal 
courts, subject to the right to advise the jury as to the facts, subject also 
to the limitations upon the right, and then to find how many times appel- 
late courts had held the right had been exceeded, it seemed that a com- 
parison of the results either would be damning to the power or damning 
to the charge that the power has been abused. 


We Construct a Chart 
So I summoned to my aid the valedictorian of last year’s graduating 
class in the Kansas City School of Law and three of his associates. The 
five of us retired to the li- 
brary early of a Thursday 
evening. From the Attorney vA . , 
G fe es ena caaasal Under our (Missouri) present system 
venerals reports we learnet he is made a mere moderator at the 
the number of criminal cases trial . . . At common law the judge 





tried to juries every year from was the directing and controlling influ- 

July 1, 1924. to July 1, 1934 ence . . . The possession of such a 

We ia i nol 1 of 9? 485 i power at times has been abused, but 
e go rs c OL,TOI— 


: , any power given to any public official 
and of course a like number may be abused.”—Chancellor Herbert 
of jury charges. Now our S. Hadley, sometime Attorney General 
problem was to find how and Governor of Missouri. 

many cases had been appealed. 
That, I assure you, was a job, 
but we dug in, and by the time rosy fingered dawn appeared we had 
another total. Of the more than 80,000 cases (certainly more than 
50,000 were convictions) there had been appeals in 3,203. 

And now came the task most tedious. Mr.“Summa Cum Laude” 
was assigned to that, the task of finding, by the use of the key number 
system invented by a great publisher, in how many of the cases that had 
been appealed criticism of the judge’s discussion of the facts was deemed 
by the appellate courts even worthy of a reference, and to find in how 
many cases judgments had been reversed because of abuse of power in 
the charge. It took two weeks for my valedictorian to complete that job. 
But when he had completed it I had the totals which enabled me to con- 
struct an imagined chart before you here tonight on an imaginary board. 

I draw a square 50 feet by 50 feet. In it I write the legend: “82,485 
charges to juries in criminal cases in ten years.” Within that square I 
draw another smaller square. It is approximately 10 feet by 10. I wrote 
another legend: “Of the criminal cases tried 3,203 were appealed.” 

The two figures we have now upon our chart by themselves are of 
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“Such a system (shackling the judge) 
is scarcely more wise than it would be 
to select a lawyer, a doctor, a clergy- 
man, a farmer, a merchant, a carpenter, 
a shoemaker, a blacksmith, a saloon 
keeper, a street-car driver, a capitalist 
and a barber, constitute them a ship’s 
crew, and start them out on a voyage 
in company with an experienced navi- 
gator, who is permitted to give them 
general instructions on the theory of 
navigation. but who is prohibited from 
giving them any positive order how to 
navigate the ship and from correcting 
any blunders they may make in navi- 
gating it.,—Seymour D. Thompson, 
author of The Law of Negligence, 
quoted in Hathaway v. Railroad, 29 
Fed. 489, 492. 








appealed on any ground, 


the 


error in this regard were 28. 
the smaller square another square, in it the legend: 
versed, 28.” 
eleven inches! 
discern it. 


great significance. It does not 
follow because a judgment is 
not appealed that there was 
no improper discussion of the 
facts in the judge’s charge. 
My observation and experi- 
ence have been, however, that 
if a lawyer honestly believes 
his client has suffered an un- 
just judgment, especially a 
sentence of imprisonment, by 
reason of some abuse of pow- 
er subject to review—my ex- 
perience and observation is 
that the lawyer, at whatever 
cost, will see that his client, 
however humble, has that re- 
view. That is true at least of 
Missouri lawyers. The fact, 
then, that only 3,208 cases out 


of more than 80,000 tried, in which juries were charged by judges, were 
indicates to me that the percentage not ap- 


pealed, in which the lawyers representing the accused believed the func- 


tion of the judge to advise the jury as to the 
the prejudice of those accused is a very, 


But let us complete our chart. 


facts had been abused to 


very small percentage. 
My young friend found that of all 
cases tried to juries which had been appealed, the number of those in 


which the appellate courts thought the objection to the charge was even 
deserving to be mentioned was 76 and that the judgments reversed for 


! Those sitting in the 


We complete the chart by placing within 


“Judgments re- 


The dimensions of this last square are eleven inches by 


row scarcely will be able to 


It was not possible to be equally exact in a study of the results in 
the field of civil cases tried to juries, for there is no way of determining 
exactly how many cases of that character were tried to juries in the ten- 


year period. 


We may estimate the number as at least 80,000. 








“Nor can it (the right of the court to 
express its opinion upon the facts) be 
objected to upon the ground that the 
reasoning and opinion of the court... 
may have an undue and improper in- 
fluence on the minds and judgment of 
the jury. For an objection of that 
kind questions their intelligence and 
independence, qualities which cannot 
be brought into doubt without taking 
from that tribunal the confidence and 
respect which so justly belong: to it 
in questions of fact.”—Mr. Chief Jus- 
tice Taney in Mitchell v. Harmony, 13 
How. 115. 








dred and sixty thousand jury charges in ten years. 
eleven is thirty-nine. 





With a 
fair degree of accuracy we 
have determined that there 
were 1,645 appeals in civil 
cases tried to juries. The 
number of cases in which the 
appellate courts ruled there 
was an abuse in the power to 
review and comment on the 
facts—this is not an estimate 
—the exact number of such 
cases was eleven cases! 
Eighty thousand plus eighty 
thousand is one hundred and 
sixty thousand. One _ hun- 
Twenty-eight plus 


Thirty-nine times the appellate courts have said 
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the judges have passed the limitations of the law in aiding and advising 
juries as to facts. Thirty-nine errors ¥* 160,000 chances for error! 
Some record that. The archangels of Paradise do not have a record 
one-half so good.* 


True Motive Revealed 

There has been, then, no abuse (save in rare and sporadic instances** ) 
of the power and duty to advise juries as to the facts. We are com- 
pelled to that conclusion unless we say (as some have said) that even the 
justices and judges of the appellate courts are overwhelmed, as jurors 
are, by the dominating personalities of despots on the district bench! No 
matter how complete the demonstration of the unsoundness of their 
contention, there will be those who will still contend that the judge should 
not advise the jury as to the facts. 

Why do they so contend? What are the arguments? Chairman 
Sumners said that the arguments in the House Committee were those set 
out in the Report. I discuss them in Appendix D. A great lawyer in 
the East a few years since, in the presidential address to the State Bar 
Association of Vermont,*** 


said all the arguments can be reduced to 
three. 


Preparing this address | wrote to one hundred and fifty Missouri 
lawyers, trained in and familiar with the Missouri practice—I wrote them 
asking them for what they understood were the reasons advanced in favor 
of the Missouri rule. I have summarized their answers in Appendix B. 
That great lawyer of New England was right in saying: The arguments 
are three: 

1. Advice and aid by the judge as to the facts destroys the his- 

toric trial by jury guaranteed by the Constitution. 
2. A jury unaided and unadvised is more likely to reach intel- 

ligent and just results. 
As to the first of 
Supreme Court said 
law has said) : 


these two arguments, how many times has the 
(and so every writer on the history of the common 
‘Trial by jury is a trial by twelve men presided over by 
a judge, who instructs them as to the law and advises them as to the 
facts”? 

As to the second argument, I would 
makes it who believes it. 

What is Argument Number 3? I shall not put it in my words. Roscoe 
Pound put it thus: Restriction of the charge “grows out of the desire of 


not say: There is none who 


*Further results of the research done are set out in Appendix A. 

**It is not at all unlikely that if it were possible now to discover what lay 
behind the movements which resulted in many states in legislation limiting the 
power of judges to advise juries as to the facts, in almost every instance some 
personal grudge against a particular judge would be found or, at best, a passing 
public outcry against some sporadic and exceptional manifestation of judicial 
tyranny. After a careful study one writer asserts that in no single instance has 
a state legislature which has enacted one of these so-called “strangling” statutes 
done so after a scientific study. Journal American Judicature Society 76. 
Justice Holmes is authority for the statement that the Massachusetts statute 
was the result of General nen — ire against a particular judge. 14 Journal 
American Judicature Society 1. 121. A letter from an early colleague of the 
late Senator Caraway, for so te the leader of this movement in the national 
Congress, attests that the genesis of his feeling was the charge to the jury of 
the late Judge Trieber in a particular case in which the senator was of counsel. 
Congressman Guyer of the present House Judiciary Committee has said that the 
Committee favorably reported H. R. 4721 because the Committee believed that 
a very small minority (of judges) were inclined to abuse the power 


se the ver.” Letter 
of August 31, 1937. 
***Geo. M. Hogan. Address entitled “The Strangled Judge.” 


‘ \ Judge.” See 14 Journal 
American Judicature Society 116. 
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eloquent counsel to deprive not merely the trial judge but the law 
itself of all influence upon trials.”* You have heard tonight how it was 
put by Elihu Root: That “litigation (should) be a mere sporting contest 
between lawyers.” The President of the Vermont Bar Association said: 
“The third objection is more deeply felt than loudly spoken. It is the 
grim determination on the part of (certain) lawyers ... never to yield 
their control of the jury trial—a control which they mainly exercise by 
confusing the issues in the case, by requiring the judge to charge as they 
request, and by playing upon the passions and prejudices of the jury.” 
A good old country lawyer in Missouri whom | much esteem put it thus: 
‘To allow the judge to advise the jury as to the facts invades the 
province of the lawyer.” 

Nor shall I answer this third argument in my own words. Let it be 
answered in the words of the greatest of the Chief Justices of Pennsyl- 
vania, writing (1837) a hundred years ago (I have no doubt that in his 
boyhood he saw the [Fathers passing in and out of the Constitutional 
Convention). Chief Justice Gibson said: “It is to be remembered that 
what is lost to the advocate is gained by Justice, which is the superior 
object of protection.” 

Gentlemen of the Bar, | have expressed no opinions, no cenclusions 
of my own. If from what I have said you have thought you have in- 
ferred my views, I assure you they are not binding on you. You are at 
liberty to form your own conclusions—and you will. Is there one among 
you who believes he is such a moron that neither I nor any other should 
be allowed to speak on this or any subject, lest thereby his mental free- 
dom be destroyed and his soul and will enslaved? Lawyers do their own 
thinking, bowing knees to no authority, however high, with whatsoever 
power possessed. I believe in and I honor the independence, the intel- 
lectual capacity of the lawyers of this land. Also, I believe in the inde- 
pendence, the intelligence, the character of them entitled in America to 
be called to the high office of juror. I think it is a high office, for the 
successful discharge of whose functions intelligence, independence, in- 
tegrity are required.*** 

As one al in the usefulness of the great institutions of the 
Anglo-Saxon peoples of the world, for and on behalf of American jurors, 
for whom no one has thought to speak, for and on their behalf, I resent 
the imputation openly made or necessarily implied that they are morons 
and cowards, morons and cowards whose independence is a thing so 
delicate that like a baby prematurely born it must be insulated from the 
world, a flower so fragile that it is sure to wilt and die if ever so slight a 
breath of reason from the judge’s bench flows over it.**** 


In the last twelve years I have worked with a thousand juries and 
out of that experience I say to you tonight, and I mean it every word, 
that he who says or intimates or contends for that which necessarily 
implies that American juries, intelligently constituted, are made up of 
moral and mental weaklings, that man grossly slanders better men than 
himself. With the kind of juries we can and ought to have, the petti- 


*Spirit of the Common Law, p. 124. 

**Delaney v. Robinson, 2 Wharton 503, 507. 

***A survey to ascertain whether the same men who oppose any influence 
from the bench that might aid juries to more intelligent and just verdicts do 
not oppose any efforts to obtain higher standards of intelligence for jury service 
would result in an interesting and significant discovery. 

****The result of inquiries made of jurors themselves is set out in Appendix C. 
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fogger fares ill indeed: I mean not only the pettifogger at the bar, I 
mean also the possible pettifogger on the bench. Indeed, I have several 
times observed a strange and beautiful phenomenon: A lawyer famous 
locally for the successful practice (before certain kinds of juries) of all 
the arts of demagogy, rising to address jurors whom at once he senses 
are intelligent, independent men. Over his countenance comes at first a 
sick and baffled look. He shrugs his shoulders and goes on. One can 
almost see the character of the charlatan fall away, as a cloak discarded. 
For once, he is a real lawyer. In his heart of hearts he must thrill as he 
realizes the possibility. Too often his conversion is short lived. In an- 
other day or two he may be heard murmuring to himself: ‘Oh, for a 
jury of nincompoops again and a judge whom the law has made deaf and 
dumb and blind and paralyzed!” 


Twenty-five years ago | came down from the Nodaway County farm 
to the City of St. Joseph (it seemed then to me a great metropolis) to 
begin to practice law. I have told you how I thrilled in the second week 
as I observed Justice triumph under Judge Van Valkenburgh’s guiding 
hand. In my wildest dream I did not envision then that soon | would take 
his place. Soon another will take mine. Another youth some day will 
come down to St. Joseph from another Missouri farm. He, too, will pass 
down Lovers Lane, made famous by Eugene Field. He, too, will have 
leisure, before clients begin to crowd, leisure to visit courts. Perhaps he 
will visit the United States District Court. If he does, I pray God he will 
see a tribunal where Intelligence is not scorned, where judge and advo- 
cates and jurors work together in the most efficient manner for the 
achievement of “that symmetry that men call justice, the adaptation of 
the rule of life to the symmetry they call divine.” 


APPENDIX A 


FURTHER RESULTS OF RESEARCH AS TO ABUSE 
OF JUDGE’S POWER 

In addition to the discoveries presented in the address and ex- 
hibited on the chart there shown, certain other equally illuminating 
facts were ascertained as a result of the research chiefly done by 
McKay Cox, a brilliant young member of the Missouri Bar. Having 
completed the research which enabled him to state results for a ten- 
year period, he went still further until he had examined every volume 
in the Federal Reporter, Second Series, containing the opinions of the 
appellate courts from November 1, 1924 to January 1, 1937 (Volumes 
1 to 85, inclusive). 

It was learned that in that period, of 5,781 criminal cases tried to 
juries and appealed, in only 85 of that total was there even complaint 
made that the power of the judge to advise the jury as to the facts 
in any way had been abused. In these 85 cases the charge was ap- 
proved in 53, held reversible error in 30, merely criticized in 2. 

It was discovered that of 1,825 civil cases tried to juries (es- 
timate), in only 19 of that total was there even criticism that the trial 
judge in his charge to the jury had abused the power to advise the 
jury as to the facts. In 7 of these cases charge was approved, in 11 
it was held reversible error. 

Summing up both civil and criminal cases it was discovered that 
in the entire period from November 1, 1924 to January 1, 1937, of 
5,606 cases tried to juries and appealed, in only 104 was there even 
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complaint made that the judge had abused the power to advise the 
jury as to the facts. In 60 cases out of this number, the charge was 
approved by the appellate court, held reversible error in 41, merely 
criticized in 2. 
The styles and citations of the criminal cases in which charge of 

the court was approved are the following: 

Fulkerson vy. United States, 2 F. (2) 667 (C.C.A. ry 

Stroud et al. v. United States, 2 F. (2) 658 (C.C. a 

Allen et al. v. U nited States, 4 F. (2) 688 (C.C.A. 

Chaffin v. United States, 5 F. (2) 592 (C.C.A. 4); 

Ng Sing et al. v. United States, 8 F. (2) 919 (C.C.A. 9) 

Weiderman vy. United States, he F. (2) 745 (C.C.A. 8); 

Arine v. United States, 10 F. (2) 778 (C.C.A. fe 

Fryer v. United States, 11 F. (2) 707 (C.C.A. 

Russell et al. v. United States, 12 F. (2) 683 (C “C AA 6) 
Ashbaugh v. United States, 13 F. 


(2) 591 (C.C.A. 
3uchanan v. United States, 15 F. (2) 496 (C.C.A. 8); 
Crampton v. United States, 16 F. (2) 231 (C.C.A. 8); 


Dwyer et al. v. United States, a F 2) 696 (C.C.A. 2); 
Taylor v. United States, 19 F. 3 44 A. 8); 
Zottarelli et al. v. United Ste rah 20 FP. (2) 780 (C.C.A. 
Egan v. United States, 22 F. (2) 776 (C.C.A. 8); 
Eddington v. United States, 24 F. (2) 50 (C.C.A. 8); 
Wishart v. United States, 29 F. (2) 103 (C.C.A. 8); 
United States v. Messina, 36 F. (2) 699 (C.C.A. 

Reger v. United States (Cefalu v. Same) 46 F. ( 2) : 38 3(C .C.A. 10); 
Coulston v. United States, 51 F. (2) 178 (C.C.A. 10); 
Calcara v. United States, 53 F. (2) 767 (C.C.A. 8); 
United States v. Beadon et al., 49 F. (2) 164 (C.C.A. 2); 
Vecchio v. United States (4 cases), 53 F. (2) 628 (C.C.A. 8) 
Flynn vy. United States, 57 F. (2) 1044 (C.C.A. 8); 
Palno v. United States, 58 F. (2) 111 (C.C.A. 8); 
United States v. Notto, 61 F. (2) 781 (C.C.A. 2) 

Lewin v. United States, 62 F. (2) 619 (C.C.A. 1) 
Lemmons v. United States, 62 F. (2) 608 (C.C.A. 10); 
Louviers v. United States, 62 F. (2) 163 (C.C.A. it 
Richards v. United States, 63 F. (2) 338 (C.C.A. 
Gowling v. United States, 64 F. (2) 796 (C.C.A. 0 
United States v. Frankel, 65 F. (2) 285 (C.C.A. 2 
Trefone v. United States, 67 F. (2) 954 (C.C.A. ic): 
Hale v. United States, 67 F. (2) 673 (C.C.A. 6) 

Meyer v. United States, 67 F. (2) 223 (C.C.A. 9); 
Hartzell v. United States, 72 F. (2) 569 (C.C.A. 8); 
3aldwin et al. v. United States, 72 F. (2) 810 (C.C.A. 9); 
Henry Woo v. United States, 73 F. (2) 897 (C.C.A. 4); 
Hargreaves v. United States, ts F. (2) 68 (C.C.A. 7 
United States v. Brown et al., 79 F. (2) 321 (C.C.A. 2 
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Galatas v. United States (and 3 other cases) 80 F. 3) 15 (CLA. 


8); 
Fritts v. United States, 80 F. 
Sunquist v. United States, 3 
Peterson v. United States, 4 woe (CCA. 9): 
White v. United States, 30 F. (2) 590 (C.C.A. 1 
Morris v. United States, 19 F. (2) 131 (C.C.A. 8); 
Gridley v. United States, 44 F. (2) 716 (C.C.A. 6) 


(2) 644 (C.C.A. 10); 
F. (2) 433 (C.C.A. 9): 
F. (2) 
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Harris v. United States, 48 F. (2) 771 (C.C.A. 9); 
Mendolson et al., v. United States, 58 F. (2) 532 (App. D.C.) ; 
Addis et al., v. United States, 62 F. (2) 329 (C.C.A. 10); 
Longo v. United States, 64 F. (2) 536 (C.C.A. “" 

Levine v. United States, 79 F. (2) 364 (C.C.A. 


The styles and citations of the criminal cases in an it was held 
that the power to advise the jury was so abused as to constitute re- 
versible error are the following: 

Weare v. United States, 1 F. (2 bys (C.C.A. 8); 


Kolp v. United States, 2 F. (2) 953 (C.C.A. 6); 
Malvezzi v. United States, 2 F. (2) 954 (C.C.A. 6); 
Parker v. United States, 2 F. (2) 710 (C.C.A. 6) ; 
Smith v. United States, 2 F. ‘ ; 

Ward v. United States, 4 F. 772 (C.C.A. 9) 
Graham v. United States, 12 F. (2) 717 (C.C.A. 4) 
Cook v. United States, 14 F. (2) 833 (C.C.A. 8) 
Barham v. United States, 14 F. (2) 835 (C.C.A. 8) 
Lett v. United States, 15 F. (2) 686 (C.C.A. 8); 
LaRosa. v. United States, 15 F. (2) 479 (C.C.A. 4); 
O’Shaughnessy et al., v. United States, 17 F. (2) 225 (C.C.A. 5); 


1 <a 
Cook v. United States, 18 F. (2) 50 (C.C.A. 8); 
Leslie v. United States, 43 F. (2) 288 (C 
Boyett v. United States, 48 F. (2) 482 (C.C.A. 
Sturez v. United States, 57 F. oy 90 (C.C.A. 3); 
Malaga v. United States, 57 F. (2) 829 Ce 
Quercia v. United ence, 62 (2) 746 (C.C.A. 1), affirming 
charge of district court, but reversed by Supreme Court (289 
U.S. 466) ; 
Murdock v. United States, 62 F. ( 
Yoder v. United States, 71 F. (2) 
Cline v. United States, 20 F. (2) 4! 
Strader v. United States, 72 F. (2 
Meadows v. United States, 82 F. (2 “88 (App. D.C ); 
Smith v. United States, 18 F. (2) 896 (C.C.A. 8); 
Sunderland v. United States, (Stickel v. Same; Matters v. Same), 
19 F. (2) 202 (C.C.A. 8); 
Minner v. United States, 57 F. (2) 506 (C.C.A. 10); 
C. M. Spring Drug Co. v. United States, 12 F. (2) 852 (C.C.A. 8) ; 
Bogileno v. United States, 38 F. (2) 584 (C.C.A. 10) ; 
Hunter v. United States, 62 F. (2) 617 (C.C.A. 5); 
Burtnett v. United States, 62 F. (2) 452 (C.C.A. 10). 
The styles and citations of the civil cases in which charge was ap- 
proved are the following: 
Thermoid Rubber Co. v. Bank of Greenwood et al., 1 F. (2) 891 
(C.C.A. 4); 
Ross v. McLean, 10 F. (2) 627 (App. D.C); 


— 


American Sugar Refining Co. v. Nassif, 45 F. (2) 321 (C.C.A. 1); 

Bu-Vi-Bar Petroleum Corp. v. Krow et al., 47 F. (2) 1065 (C 
C.A. 10); 

Shannon v. Shaffer Oil and Refining Co., 51 F. (2) 878 (C.C.A. 
10) ; 


Chetkovich v. United States, 53 F. (2) 26 (C.C.A. 9); 
United States v. Fancher, 84 F. (2) 306 (C.C.A. 5). 
The styles and citations of the civil cases in which it was held the 
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trial judge had so abused the power to advise the jury as to the facts 
as to commit reversible error are the following: 
Sacramento Suburban Fruit Lands Co. v. McKew, 36 F. (2) 917 
(C.C.A. 9); 
Same 


v. Parker et al., 36 F. (2) 926 (C.C.A. 9); 
Same v. Nelson, 36 F. (2) 929 (C.C.A. 9); 
Same v. Jensen, 36 F. (2) 936 (C.C.A. 9); 
Same v. Julius I. Haugen, 36 F. (2) 948 (C.C.A. 9); 
Same v. Kral, 41 F. (2) 508 (C.C.A. 9); 

Same v. Handler, 41 F. (2) 511 (C.C.A. 9); 

Pullman v. Hall, 46 F. (2) 399 (C.C.A. 4); 

United States v. Messinger, 68 F. (2) 234 (C.C.A. 4); 

Order of United States Commercial Travelers vy. Tripp, 63 F. (2) 

37 (C.C.A. 10) ; 
Young v. Travelers Ins. Co., 68 F. (2) 83 (C.C.A. 10). 
The styles and citations of the criminal cases in which the charge 

was criticized but held not reversible error are the following: 

Lewis v. United States, 8 F. (2) 849 (C.C.A. 8); 

Spalitto v. United States, 39 F. (2) 782 (C.C.A. 8). 


APPENDIX B 
WHAT A COMPOSITE MISSOURI LAWYER SAYS ABOUT IT 


In an endeavor to get a statement of the reasons assigned by law- 
yers against permitting the trial judge to advise the jury as to the 
facts as complete as was reasonably possible, the following letter was 
written to 150 lawyers in the Western District of Missouri, Missouri 
being one of the states in which by statute and judicial decisions the 
common law power of the trial judge in this respect is completely 
destroyed. In Missouri the judge must charge the jury in writing, be- 
fore argument, and must abstain wholly from any reference whatever 
to the facts, whether by way of summing up or comment. Even an 
accidental comment in the course of the trial has been held enough to 
justify a reversal of a judgment. 


The Letter 
My dear Sir: 

In the preparation of an address I shall deliver before the 
State Bar of California on September 10, 1937, entitled “The 
Judge to the Jury,” I intend to make some reference to the long 
and much argued question as to whether the trial judge should be 
permitted in his charge to the jury to “‘advise the jury as to the 
facts” (I employ here the phrase so often used by the Supreme 
Court of the United States). Our Missouri practice prohibits 
any review of or comment on the evidence by the judge. I am 
familiar, of course, with the standard arguments pro and contra, 
but I should like very much to be able to say that I had con- 
sulted one hundred Missouri lawyers, selected without knowl- 
edge of their views, as to why practicing lawyers think the trial 
judge should not be permitted to sum up the testimony and to 
comment thereon if he conceives it is desirable to do so. I shall 
be most grateful to you for your help. I intend only to sum- 
marize the results of the survey. I do not intend to quote any 
lawyer—indeed the answers to my questions will not necessarily 
indicate the personal views of the answering lawyer. 
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1. What is the chief reason given by Missouri lawyers in 
support of the Missouri rule? 

2. What other or secondary reason do they advance in favor 
of the Missouri rule? : 

Please accept my earnest thanks. 


MeErRILxL E. Oris. 


HOW MISSOURI LAWYERS ANSWERED 


The reasons given for the Missouri rule by the first 100 lawyers 
who answered the letter, roughly may be classified under three heads. 
The wording of the three summations 1s my own. The paragraphs 
set out following each summation are in the language used by law- 
yers answering the letter. An earnest endeavor has been made to 
omit no reason or shade of reason given in the answers in support 
of the Missouri rule. 


I 


The preservation of the absolute independence of the jury in its 
special province, for the mere sake of preserving that independence 
as a heritage from the past, without regard to whether judgments 
more just and more intelligent are so secured, is a sufficient justifica- 


tion for prohibiting the exercise by judges of the function of advising 
the jury as to the facts. 


Any comment by the court on the evidence invades the prov- 
ince of the jury. 


Any review of or comment on the testimony by the judge is 
likely to so influence the jury as that its verdict will not repre- 
sent its independent judgment. 


Many jurors accept the views of the judge as final and the 
result, in effect, is a jury waived trial. 


Keeping the jury in its special field free from the influence 
of the judge more nearly approaches the democratic ideal. 


After years of service on the bench, judges get warped ideas. 
If we have his conclusions as to facts accepted we might as well 
dispense with jury trials. 


The fundamental reason we give against judicial comment 
on the evidence is historic; our legal forebears conceived it was 
undesirable, therefore we oppose it. 


If we are to have jury trials at all, both court and jury should 
be kept strictly within their respective fields of action in the 
course of the trial. 


Too much power placed in the hands of even a judge would, 
in effect, be an admission that democracy is a failure. 


To allow the judge to comment on the evidence almost would 
nullify the constitutional provision for jury trial in criminal 
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cases, since jurymen are ever alert for the least indication of 
the judge’s opinion as to the guilt or innocence of the accused. 


In a democracy checks and balances are necessary. The jury 
is a check and balance as a fact-finding body, and that function 
must be left to the jury. 


Since juries likely would be influenced in their decisions by 
the remarks of the judge, the result would be an impingement 
upon that trial by jury which is guaranteed to every citizen and 
is a valuable heritage from the past. 


The Missouri rule was born in the Declaration of Independ- 
ence, fostered and promulgated in the Constitution and the Bill 
of Rights. If a judge is permitted to sum up the testimony and 
comment thereon, there is no need for trial by jury. 


Advice and comment by the trial judge is un-American and 
prejudicial. It leads to tyranny, a return to the “crown.” 


The power to comment upon the evidence would result in 
the impairment of the jury system because judges, in their thirst 
for power, would invade the province of the jury and reduce 
jury trials to a mere formality. A judge should be a powerless, 
mummy-like figure in the presence of the jury, lest he say or do 
something which might be considered a comment on the evi- 
dence. 


The function of the judge and the function of the jury are 
wholly separate and distinct. The judge has no more right to 
invade the province of the jury than does the jury to invade the 
province of the judge. 


There is a great difference between advising the jury as to 
the facts and advising the jury as to the judge’s opinion of the 
merits. I have thought the Federal practice of advising the jury 
as to the facts is very helpful to the jury. To advise the jury as 
to the judge’s opinion of the merits is to invade the province of 
the jury. 


All the purposes and reasons for the right of trial by jury so 
much cherished by the English and American peoples can be de- 
feated by an unfair, a biased judge, if he is permitted to comment 
on and summarize the testimony. 


To permit the judge to comment on the evidence destroys 
the English system of trial by jury. 


The advice of the trial judge as to the facts is apt to become a 
charge. The verdict of the jury then becomes the verdict of the 
judge. 
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II 


The jury of laymen is more competent to decide issues of fact 
justly and intelligently and is less likely to be influenced by bias and 
prejudice than is the judge, especially if judges are nominated in 
primaries and elected by the people. 


Comment by the judge might lead to unjust and unintelligent 
verdicts. 


Lawyers believe that judges nominated in primaries and 
popularly elected, with notable exceptions, do not possess the 
integrity or capability to be entrusted with the power of com- 
ment on the evidence. 


This power (to review and comment) might be abused and a 
power which might be abused should be withheld. 


Elective judges, subject to changing political thought and 
public sentiment, trying cases in the very localities where they 
arise, with court rooms often purposely packed to influence judge 
and jury, cannot be impartial however they may strive to be so. 


The power of comment enables the judge to enter a case in 
the capacity of an advocate, which he is likely to do if he is prej- 
udiced against the class of litigation to which the case belongs 
or for or against a particular litigant. 


Given the power, a partial or tyrannical judge would use it 
to oppress both lawyer and litigant. 


Even men elected to the judiciary not always are free from 
bias and prejudice. 


The average juror is better qualified mentally and morally 
than the judge to make a fair and equitable adjustment of 
litigants’ rights. 


The cunning and adroit manner of attorneys for large cor- 
porations influences even the federal judges against the rights of 
the less fortunate in the summarizing of the facts and so results 
in injustice. 


The judicial mind is not so well qualified to arrive at the cred- 
ibility of witnesses and decide fact and issues as the composite 
minds of twelve men. 


Twelve men of varied experience and training can better de- 
cide fact issues than a judge whose education is technical and ex- 
perience narrow. 


If you have an intelligent and honest judge he should be per- 
mitted to assist the jury in reaching the truth. If you have a 
judicial tyrant, his lips should be sealed. 


The collective judgment of twelve men is more often right 
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than the judgment of one man, even though the twelve are lay- 
men and the one learned in the law. 


Trial judges are more likely than jurors to be btased in favor 
of or against one side of a controverted issue of fact. 

A competent, intelligent jury can analyze the facts as well as 
and probably better than the judge. Indeed, juries are not as 
often in error as to the facts as judges are as to the law. 








The rule allowing the view and comment by the judge is 
bottomed on the theory and thereby he will assist the jury to a 
more appropriate verdict. That assumes the judge is better qual- 
ified than the jury to weigh and analyze the evidence. Many 
lawyers question whether the schooling and training of the judge 
do make him more capable in this regard. 

A jury can more safely be trusted to determine the facts than 
a judge elected by the people and beholden to the elector and in 
some instances to a boss. Necessarily his ear is to the ground 
and he is striving to maintain himself in office rather than to do 
justice. 


If we have honest, upright jurors, they will get at the facts 
without judicial comment. If we do not have such jurors, un- 
just verdicts result, not from the opinion against judicial com- 
ment, but from the type of men selected for jury service. 

The chief reason advanced by Missouri lawyers for the Mis- 
souri rule is the unstability of the judiciary. 

Trial judges are hidebound politicians, swayed by what is the 
politic thing to do rather than what is the right thing to do. 








Many judges are more or less prejudiced in favor of plain- 
tiffs and would unconsciously lean in their analysis of testimony 
in favor of plaintiffs so as to give biased versions to juries. 

The officially impartial views of the court might, in fact, be 
partisan and misleading. 


The chief reason advanced (in Missouri for the Missouri rule) 
is the lack of confidence in the judges. Something ought to be 
done to overcome this lack of confidence. 


The Federal Court rule should be retained in the Federal 
Courts. It should be adopted in the State Courts if and when a 
different method of selecting judges is adopted. 








Which rule best serves the ends of justice depends on the ex- 
tent to which the judiciary in a given jurisdiction serves the func- 
tion of one of a three-horse team of political administration 
rather than the traditional function of an independent and im- 
partial tribunal. 
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Lawyers and laymen in Missouri are better satisfied to take 
their chances on issues of fact before juries of unschooled laymen 
than take the risk of miscarriage of justice that would come from 
the intervention of a prejudiced judge. 


The chief reason in support of the Missouri rule is the belief 
that to permit the judge to review or comment on the evidence 
results in this: That the verdict of the jury is not its free and un- 
biased verdict, but the reflection of the opinion of the judge, who 
after all, is only human and apt to err more readily than twelve 
men in the box. 


The support of the Missouri rule among older lawyers comes 
chiefly from the fact that they have followed it and worked out 
their own methods of operating under it. The chief reason for its 
support among younger lawyers is the fear that the next election 
might result in the selection of a circuit judge one would not 
wish to have comment on the evidence. 


I have talked with many citizens who have served on juries 
and have been startled sometimes to learn they reached their ver- 
dict from consideration of matters entirely extraneous to the is- 
sues. A properly qualified and impartial judge would have pre- 
vented that. Unfortunately, we do not always have such judges. 


The lawyers in Missouri feel that a jury of twelve men are 
more likely to arrive at a just and equitable verdict when they 
view the evidence submitted in the case from their own view- 
points, in the light of their own experience, and with the knowl- 
edge they have derived from their association with their fellow 
men. 


Without question the trained mind of the judge is better able 
to weigh the evidence than the mind of the inexperienced and 
often uneducated juror, but judges, especially those not subject 
to the will of the people, often become arbitrary and domineering. 
Fear of judicial tyranny suggests circumscription of judicial 
power. 


The best judge in the eyes of the average lawyer, because 
commendably that judge holds himself aloof from the world and 
therefore knows little of the feelings, passions and motives of 
men, is least qualified to pass on the actions of individuals. 


In criminal cases the average judge, who usually has been a 
prosecutor, consciously or unconsciously would color the evi- 
dence in favor of the prosecution. 


So long as human beings occupy the bench, human beings 
subject as are others to prejudices and preconceived notions, we 
either should restrict the right of comment or abolish the jury 
system. 
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III 


To permit the judge to advise the jury as to the facts is to take 
from the advocate an advantage of great value to him and to his client. 





Lawyers look at this question naturally from the standpoint 
of their immediate interests. 


The judge who advises the jury as to the facts invades the 
province of counsel. Counsel frequently are better qualified to 
advise the jury than the judge since often they have information 
from clients which is not competent evidence but make counsel 
better able to explain and apply the testimony. 


Lawyers engaged largely in the defense of criminal cases and 
in the prosecution of damage suits maintain that comment on the 
evidence by the judge invades the litigant’s right to have a ver- 
dict uninfluenced by the remarks of the judge. 


The influence of the judge is so great with the jury that, if he 
expresses an opinion as to the facts, the contest between him and 
the lawyer against whose client the opinion is expressed is an 
unequal contest. 


Lawyers who belong to that class of the bar who want no 
regulation, no control and no reform do not want to increase the 
power of the judge in the control of litigation. 


The judge should be an impartial umpire, merely calling “sus- 
tained” or “overruled” as an umpire would call “balls” or 
“strikes.” A poor man with a third grade lawyer ought to lose if 
the other man with a first rate lawyer can “out try” him. 


Custom and familiarity have attached Missouri lawyers to the 
Missouri practice. 


The judge can undo the efforts of counsel to cloud the issue 
in a weak case. 


A judge is not swayed by sympathy or compassion in de- 
termining what are true facts. 


Lawyers who file lawsuits weak on facts, hoping they can 
arouse the passions of the jury in argument and so make up for 
weakness of evidence, oppose allowing the judge to express his 
ideas since that greatly would minimize the chance for a verdict 
in a weak case. 


Lawyers interested in particular types of cases feel that juries 
uninfluenced by judicial comment are more prone to return fa- 
vorable verdicts in those types of cases. 


Those who advocate the Missouri rule the strongest are those 
who, by ability, or who by type of cases handled, are able to in- 
ject into a jury trial a vast amount of prejudice and sympathy. 
Such lawyers do not like to see, at the end of the trial, all of their 
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acting torn asunder and the true facts presented to the jury shorn 
of glitter and tinsel. 


Lawyers believe so much in their own ability to handle a jury 
that they do not want the court to make any comment or summa- 
tion. If they have a good cause they think they can present it 
successfully, if a bad cause they think they may be able to horn- 
swoggle the jury. 


The average lawyer feels that whether the lawyer considers 
he ought to lose or is merely fearful that despite the justice of 
his cause he will not win, his chances of convincing the jury are 
better if no one clothed with authority and apparently dis- 
interested can judicially analyze the testimony. 


Lawyers who express themselves in favor of the (Missouri) 
rule are those representing the defendants (in criminal cases). 
They seem to be of the opinion that they would prefer to sum- 
marize the facts themselves in their arguments than to have the 
court do so. They feel that they can present the facts with a 
ground of strength, while the court would merely advise the jury 
in an impartial manner. 


Lawyers favoring the Missouri rule are of the opinion that 
lawyers alone should handle the case, that the court should act 
more as referee to conduct the trial, that the jury are likely to 
get the wrong impression from the statement of facts by the 
court and to conclude that the court is in favor of one of the 
parties. 


There are two classes of attorneys who are in favor of the 
Missouri rule; first, those whose practice is made up chiefly of 
the defense of criminals, and second, those whose practice is 
composed mostly of damage suits. 


The jury are the judges of the facts and should make up their 
own minds without interference from anyone—except the law- 
yers for the parties. 


Lawyers want the decision of men in the box, not the man on 
the bench. Particularly is this true of trial lawyers unusually 
capable in influencing jurors. They do not desire a clear, analyti- 
cal exposition of the facts of the case to the jury. 


The chief reason given by practicing lawyers in Missouri in 
support of the Missouri rule is that the trial judge should pre- 
serve strict neutrality. Counsel for litigants should take charge 
of the game and control the conduct of the case, the judge pre- 
siding solely as umpire to see that certain rules are observed. 


Practicing attorneys in this state are opposed to the court’s 
commenting on the evidence (not that they would oppose a mere 
summing up or reviewing of the testimony) ; they think the jury 
are prone to adopt the attitude of the court; that comment al- 
most necessarily becomes argument; that the verdict of the jury 
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will reflect the judge’s views and not the jury’s own impressions ; 
that a cause may be won or undone and lost by the court's com- 
ment on the evidence. 


Whether the judge should have the authority to comment on 
the evidence really is the question: Should the judge be a mere 
referee of a game of chance or one in whom is reposed the re- 
sponsibility for seeing to it that controversies are determined in 
accordance with right and justice. 


To permit a judge to comment on the evidence has a practical 
effect of permitting him to make an argument to the jury, which 
is the province of the lawyers and not the province of the judge. 


The lawyers would prefer no comment at all to the possibility 
of comment prejudicial to his winning his client’s case. 

Most of the lawyers criticizing the comment on the evidence 
by the judge are the group of lawyers who spend their time 
defending criminal cases in which there is little merit, and who 
believe by keeping the judge quiet they can influence the jury 
and draw them away from the real issue. 


The defendant in a criminal case has a much better opportun- 
ity when the intricacies of the evidence are left to the jury than 
when the judge may fairly and honestly comment on the facts. 


The judge’s comment takes out of the case the human element 
and leaves only the cold facts for consideration. 

Lawyers, damage suit lawyers especially, prefer to take their 
chances with a jury of twelve men upon whose sympathy, pas- 
sions and prejudices they can play to obtain successful verdicts. 





The line of cleavage between Missouri lawyers is distinctly 
marked. Those who habitually represent plaintiffs in negligence 
cases and defendants in criminal cases favor the Missouri prac- 
tice and maintain that discussion of the facts by the judge is an 
usurpation of the jury’s function. 

Two types of lawyers, those engaged in the practice of crim- 
inal law and those engaged in the prosecution of damage suits, 
are vociferous supporters of the Missouri rule. They feel that 
under it they have great influence with juries which they would 
lose if the juries were permitted to comment on the evidence. 
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APPENDIX C 
WHAT JURORS SAY ABOUT IT 


The objection most often heard to any review of or comment on 
the evidence by the trial judge is that thereby the jury’s independence 
of decision is thwarted, partly or altogether, however clearly the jury 
may be informed that the judge’s reference to the facts in no sense 
is binding upon the jury. Over and over again lawyers have been 
heard to make this or a like objection to the common law and Federal 
Court system of charging juries. Strangely enough, in all the studies, 
articles and addresses that have been published on the general subject, 
there is no reference to any expressions of opinion by those who 
themselves have served as jurors in the Federal Courts, where they 
have been “instructed as to the law and advised as to the facts.” It 
was conceived, in the preparation of this address, that the views of 
jurors themselves might be of some significance and worth. The 
names and addresses, therefore, of the two hundred men who last had 
served on juries in the United States District Court at Kansas City 
were obtained. from the clerk’s office and to each of them this letter 
was written: 

The Letter 
My Dear Sir: 

I am sending this letter to you because lately you served as a 
juror in the United States District Court. It is a form letter and 
printed because I do not have time and cannot afford to write a 
personal letter to every former juror whose views I should like 
to have, but I do want you to know that I shall very much ap- 
preciate a reply from you on the addressed postal card I enclose. 

In the Federal Courts, as you know, the judge instructs or 
charges the jury (1) orally, (2) after the arguments of counsel, 
and (3) in his charge not only sets out the applicable law but 
also generally makes some reference to the facts by (a) advising 
the jury as to what really are the controverted issues, (b) by ar- 
ranging around those issues short summaries of the testimony, 
(c) by pointing out what matters in evidence and arguments 
have no true bearing on the issues, and (d) sometimes, very 
rarely, by expressing an opinion as to some controverted issue 
or the credibility of some particular witness. On the other hand 
in our State Courts in Missouri, as probably you also know, the 
instructions of the court to the jury are required by law (1) to be 
in writing and to be read to the jury, (2) to be read to the jury 
BEFORE instead of AFTER the arguments of counsel, and (3) 
to omit any reference of any kind to the facts or the credibility 
of witnesses. 

Now a great debate has gone on in this country for much 
more than a century touching the relative merits of these two 
systems. Mostly the debate has been between lawyers. Lawyers, 
you know, would rather argue than eat. 

There is a host of lawyers who believe and/or maintain that 
the strongest point in the argument against the Federal Court 
practice is this: If the judge in his charge makes any reference to 
the facts, whether by reviewing the testimony, commenting upon 
it, or by expressing an opinion touching the weight of the evi- 
dence on some issue or the credibility of some witness, the re- 
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sult is that the verdict of the jury is not its free and untrammeled 
verdict—the judge’s charge has robbed the jury of its independ- 
ence and has made the verdict not the jury's but the judge’s ver- 
dict. 

Lawyers in great numbers have said that, but it does not ap- 
pear that heretofore it ever has occurred to anyone interested in 
the subject to ask the views of the jurors. Yet it would seem that 
jurors themselves, those who actually have served on Federal 
Court juries where they have been “instructed as to the law and 
advised as to the facts,” should best know whether there is merit 
in the contention referred to. 

So I shall be most grateful if you will give me the benefit of 
your views by answering the questions printed on the card en- 
closed. 

With best wishes, Sincerely yours, 

Merri E, Oris. 


The Questions Asked 

The questions asked of the jurors were three: 

1. Of the two methods of charging juries described, which, in 
your opinion, is most calculated to contribute to just and intelligent 
verdicts, the State Court or the Federal Court method? 

2. Asa Federal Court juror have you ever felt that the judge’s 
reference to the facts in his charge took or tended to take from you 
your independence of judgment? 

3. Have you ever heard a fellow juror suggest that he would yield 
his ovn honest convictions to what he conceived were the views of the 
judge? 


Results of Survey 

There were received from the 200 jurors to whom the letter was 
written, replies from 152 jurors. Of the jurors replying— 

1. 150 said that in their opinion the Federal Court method of 
charging juries was most calculated to contribute to just and in- 
telligent verdicts. 

Two said that in their opinion the State court method of charging 
juries was most calculated to contribute to just and intelligent ver- 
dicts. 

2. 149 said that as Federal court jurors they never had felt that 
the judge’s reference to the facts in the charge took or tended to take 
from them their independence of judgment. 

One said that as a Federal Court juror he had felt that the judge’s 
reference to the facts in the charge took from them their independ- 
ence of judgment. 

3. 146 said that they had never heard any juror suggest that he 
would yield his own honest conviction to what he conceived were the 
views of the judge. 

Six said that they had heard some juror say that he would yield 
his own honest convictions to what he conceived were the views of 
the judge. 

It should be noted that jurors replying to the questionnaire were 
not asked to sign their names to their answers. 
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APPENDIX D 
DISCUSSION OF THE HOUSE JUDICIARY COMMITTEE 


In this Appendix is discussed, sentence by sentence, the Report on 
the Committee on the Judiciary of the House accompanying H. R. 4721. 
It is recited in the Report that the bill is presented “after consideration” 
by the Committee and it is reasonable to assume that the Report incor- 
porates the principal if not all the arguments supporting the measure 
which were considered and which resulted in favorable action by the 
Committee. Indeed a letter from Chairman Sumners states that the 
Report “Contains the arguments advanced in support of the proposed 
legislation.” 


1. After formal introductory sentences the first paragraph purports 
to describe the situation as now existing in the Federal trial court—the 
evil to be remedied. That is done in this sentence— 

In the trial of cases in the Federal Courts, the trial judge in sub- 
mitting the case to the jury, may express his opinion upon the facts, 
if no rule is incorrectly stated, by merely saying to the jury: “This 
is my view of the evidence, but of course, this is my opinion only.” 
And the jury being the sole judges of the facts in the case are not 
bound by the opinion of the court and may decide upon the facts as 
they believe them to be (U. S. v. Phila. R. R., 125 U. S. 113; 31 
Law Ed. 138.) (Games v. Stiles, 14 Pet. 3221; 10 Law Ed. 476). 

3ut the description is incomplete and hence inaccurate. It is not 
meant to be intimated, of course, that the learned author of the Report 
knew it was inaccurate. Undoubtedly he intended to paint a faithful 
picture to his colleagues. 

A fair statement of the power now exercised by Federal judges is 
this: To aid and assist the jury, the judge in his charge, following the 
arguments of counsel, may make clear what are the issues of fact actually 
in controversy, may sum up the testimony bearing on those issues, if he 
does it fairly, impartially, in-a judicial and not an argumentative manner, 
and he may, if in the exercise of his discretion he believes it will advance 
the cause of justice, express his opinion as to the weight of the evidence 
or the credibility of a witness, provided it is unquestionably made clear 
to the jury that they are the sole judges of the issues of fact and are in 
no way bound by the views expressed by the judge. The conditions under 
which the power may be exercised are real limitations which over and 
over again have been enforced by the Supreme Court and the appellate 
courts. All these conditions and limitations must be stated in any accur- 
ate description of the power. : 

2. The next sentence of the Report is this— 


‘It is a well known fact that whenever the court so expresses its 
opinion upon the evidence, the verdict of the jury immediately fol- 
lows, and the submission of the facts to a jury under such circum- 
stances is merely formal and a mere gesture.” 

Here is a dogmatic assertion that a certain conclusion is “a well known 
fact” which in no event, in the absence of a scientific statistical study, 
could possibly be demonstrated. No such scientific statistical study has 
been made and it is difficult to conceive how it could be made. In the 
absence of such a study, it is apparent that the only basis the author of 
the Report could have had for such a statement are those isolated in- 
stances which he himself has observed or of which he has some hearsay 
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knowledge. He does not mention a single instance. It may be doubted 
if he knows or has heard of as many as two score out of the hundreds 
of thousands of cases which have been tried to juries in Federal and 
English courts. 

The author of the report asserts that “whenever the court * * * ex- 
presses its opinion upon the evidence, the verdict of the jury immediately 
tollows.” It is to be supposed, of course, that he means that the verdict 
which “immediately follows” is a verdict consistent with the opinion 
expressed by the judge. But is that an evil which calls out for drastic 
remedy? How is it to be shown to be an evil unless at least some case is 
cited, in which, because of the opinion expressed by the court, the jury 
reached an unjust verdict? Or does the evil lie not in the fact that an 
unjust result is reached but in the fact that it is reached “immediately”? 

The whole theory of the bill is that the right to comment on evidence 
is a right so generally abused and abused so greatly that it should be taken 
away by legislation, that it is not sufficient that instances of abuse be left 
to be corrected on appeals. The assumption is most erroneous. Again 
the theory is that the exercise of this right has made Federal court jurors 
(and of course also English jurors) mere pawns, without independence, 
without manhood, pawns moved by the judges. How strangely incon- 
sistent that is with the courage and independence of English and American 
jurors, courage and independence so eloquently affirmed by every lawyer 
who addresses a jury, courage and independence exhibited through cen- 
turies under the very character of trial by jury now complained of. 

3. The report proceeds with— 

A directed verdict would be far more courageous and would not 
subject the judge to the constant charge of bias and favoritism, 
which prevails under the present practice. 

It is difficult to understand what this means. To direct a verdict for 
the defendant when no evidence has been offered which would support 
a verdict for plaintiff, to direct a verdict for plaintiff when there is no 
issue of fact or credibility to be resolved by the jury, so to direct verdicts 
is not a matter of courage but of simple legal duty. Except in those 
instances in which it is the duty of the judge to direct a verdict for one 
or the other party, it not only would not be courageous for him to direct 
a verdict but it would be ridiculous for him to do so, since any judgment 
based on such a verdict necessarily and certainly would be reversed. 
The only occasion for discharging the duty of advising the jury as to the 
facts is in that case which it is the duty of the court to submit to the jury 
and in which it would be reversible error to direct a verdict. If anything 
would subject a judge to a just charge not only of favoritism but of 
idiocy it would be directing verdicts where the law does not require it. 

That the Federal judge is subjected “to the constant charge of bias 
and favoritism which prevails under the present system” is another purely 
dogmatic and unsupported statement. It is true undoubtedly that the 
losing litigant in a case and sometimes even his lawyer resorts to that 
remedy, always available and delicious—the remedy of “cussing the 
court.” Was any case ever decided by any court, from that of the justice 
of the peace to the greatest of all tribunals, that the losing litigant did not 
accuse the court at least of bias and all too often of outright corruption? 
The important thing is that in discharging their great functions judges 
and jurors shall not be actuated by bias and favoritism, not that they 
shall not be charged by losing litigants with having been so actuated. 
Unless a judge fundamentally is untit for office there is no more reason 
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for concluding that in discharging the function of advising the jury as to 
the facts he is actuated by bias and favoritism than that he is so actuated 
in ruling on the competency of evidence or in rendering judgements in 
jury-waived law and criminal cases and in handling down decrees in 
cases in equity. 

There is indeed one way in which judges may be saved from any pos- 
sible charge of bias and favoritism and one way only, Take from them 
all power and responsibility whatsoever ! 

4. We proceed to the next sentence— 

Such belief (that judges advising as to the facts are actuated 
by “bias and favoritism”) upon the part of litigants is productive 
of vastly more harm to the prestige of the judges of our Federal 
courts than the exercise of such power can bring them, when we 
realize that most of the States of the Union have by statute pro- 
hibited and prevented the state courts from exercising such 
privilege. 

Here (and in the first clause of the next succeeding sentence) is a 
satirical touch, that gives pungency to the Report. It is implied that one 
of the ends aimed at is the enhancement of the prestige of Federal judges. 
That “prestige” has been injured by the fact that they have some real 
influence in the trials of cases in their courts. The lost prestige now will 
be restored by emasculation. It may be true, as a great jurist speaking 
for the United States Circuit Court of Appeals for the Eighth Circuit 
once said (and he was speaking of this very power), it may be true that 
“A judge should not be a mere automatic oracle of the law, but a living 
participant in the trial,” but his prestige will be enhanced if he is elevated 
trom the lowly state of “living participant in the trial” to the high emin- 
ence of “automatic oracle of the law.” Even in that high eminence his 
communications with the jury will be formulated for him by ghost writers 
from the bar and even read by them to attentive juries. That too will 
enhance the prestige of the judge! 

The truth is, of course, that no greater blow could be struck the 
prestige of the Federal judge than by the enactment into law of this bill. 
No conceivable legislation could exhibit a more humiliating distrust in 
their ability and integrity. As the American Bar Association put it in 
solemn resolution, “it would degrade the bench.” That fact, however, 
should not prevent nor operate to prevent its passage. 

The Congress will not and should not be concerned with the preser- 
vation of the prestige of judges. It should and will be concerned with 
preventing whatever will injure the Federal courts as instrumentalities 
for the accomplishment of justice and it will not fail to perceive the 
wisdom of the observation of Mr. Justice Holmes (he was speaking of 
this very matter) : “Universal distrust produces universal incompetence.” 

5. We go to the next sentence— 

We believe the adoption of this statute by the Congress will not 
only restore to the judges of the federal courts the full confidence 
of the people, but will bring great satisfaction to the bar in general, 
as it will place them on familiar ground, to-wit, in having their 
practice and procedure of the granting and giving of instructions to 
the jury upon the same terms and the same manner as their State 
courts. 

We learn from this that as another reason for the enactment of the 
bill, companion to the restoration of lost prestige to Federal judges, is 
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the satisfaction the enactment of the bill will bring “to the bar in general.” 
But there is no intimation that the honorable and upright members of the 
great profession are most concerned with what system will best promote 
the cause of justice in the courts. It is not even hinted that whenever the 
organized bar of the United States has spoken on the subject it has de- 
nounced the purpose of this bill as antagonistic to the cause of justice. 
The important consideration is that the lawyer shall be placed “on famil- 
iar ground.” Is the method of charging juries in Federal courts then 
unfamiliar to lawyers—that method which has obtained since the begin- 
nings of the common law and in the Federal courts since the foundation 
of the Republic ? If the Federal system is unfamiliar to a few lawyers, 
can they fail to understand after a study of five minutes? 

As for the thought that practice and procedure in the Federal courts 
should conform in every state to the practice and procedure of that state, 
Congress itself has too lately thrown overboard that conception, at least 
as to civil litigation, to justify discussing it again. 

6. Now we come to what the author of the Report believes is the 
greatest of the multiform evils in the common law and Federal court 
system— 

The great vice of the rule, which permits judges to discuss the 
weight of evidence, as it appears to us, is that the courts hold “that 
opinion upon evidence by the court, cannot be held as taking a case 
from the jury” (Pittsburg R. Co. v. Bloomer, 146 Fed. 722). 

And the courts in upholding this privilege of the court to express 
its opinions of the evidence, has even gone so far as to hold that 
“whatever expression the court may have made, is not reviewable 
error” (Union Pac. R. R. v. Thomas, 152 Fed. 371). 

As to the second subdivision of this excerpt it is enough to say that 
it conveys an entirely false impression, although, of course, nothing of 
that kind was intended. The truth is (and the Supreme Court of the 
United States has over and over again declared it, beginning with Starr v. 
United States, 153 U. S. 614) that what the trial judge says to the jury 
touching the facts is reviewable. It will be reviewed to determine whether 
it was fair, impartial, judicial, argumentative, one sided. It will be noticed 
that the author of the Report cites no Supreme Court case. He cites 
only one decision by an inferior Federal court rendered long before 
Starr v. United States. 

The first subdivision of the last quoted excerpt describes “the great 
vice.” “The great vice” is that “opinion upon evidence * * * cannot be 
held as taking a case from the jury.” It is impossible to discuss that. 
It does not make sense and can only be accounted for on the theory that 
the printer did not rightly put the manuscript in type and that the author 
of the Report did not read the proof. 


7. The Report contains no further reasoning in support of the bill. 
It concludes with an enumeration of the states which by constitution, 
statute, or judicial decisions have discarded the common law practice and 
calls attention to the fact that some of the state courts have held that the 
right of the judge to advise the jury as to the facts is no part of the 
American common law. No reference is made to the fact that the 
Supreme Court of the United States repeatedly has ruled that it is a part 
of that common law jury trial which was perpetuated by the Constitution 
of the United States. 
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BULLETIN 


of the 


NATIONAL COMMITTEE FOR PROTECTION OF 
CHILD, FAMILY, SCHOOL AND CHURCH 


1218 OLIVE STREET, ST. LOUIS, MO. 


CHILD LABOR MEASURES 
CONSIDERED AT THE SEVENTY-FIFTH CONGRESS, FIRST SESSION. 


There were a number of significant developments during the considera- 
tion of child labor legislation at the session of Congress which adjourned on 
August 21, 1937. 


As this subject probably will be considered at the special session of 
Congress which convenes on November 15, 1937, a summary of what oc- 
curred at the recent regular session is of interest at this time. 


In addition to the Black-Connery wage and hour bill (S 2475), which 
contained a provision relating to child labor, two measures dealing with 
child labor exclusively were reported favorably by committees in the Senate. 
One was the Wheeler-Johnson child labor bill (S 2226); and the other was 
Joint Resolution 144, which was introduced in the Senate by Senator 
Arthur H. Vandenberg, proposing to submit to the States a constitutional 
amendment as a substitute for the present Youth Control Amendment. 


The Vandenberg Amendment, although receiving the unanimous ap- 
proval of the Senate Judiciary Committee, was not acted upon by the Senate 
because of the opposition of the administration leader, Senator Alben W. 
Barkley, who in the closing days of the session, when the Senate was 
operating under a unanimous consent rule, insisted that the amendment be 
“passed over” on the calendar, and thereby prevented its consideration. 


The Vandenberg Amendment, unlike the present Youth Control Amend- 
ment, which gives the federal government unlimited power of control over 
all of the activities of the youth of the Nation up to 18 years of age, was 
restricted in scope, and was intended to confer upon Congress “the power 


to limit and prohibit the employment for hire of persons under 16 years 
of age.” 











It contained a provision for its submission to conventions in the several 
States, rather than to the legislatures, and a time limit of seven years was 
specified for its ratification by the States. 


The Wheeler-Johnson child labor bill, which had widespread support 
among organizations and individuals who saw in it a practicable and ex- 
peditious means of abolishing the last remnants of child labor, was passed 
by the Senate but was not acted upon in the House. The bill probably 
would have been enacted, but for the luke-warm, if not obstructive attitude 
of the Department of Labor and the Children’s Bureau and other forces 
which have been active, for the last thirteen years, in the campaign for 
ratification of the Federal Youth Control Amendment. 


It became evident during the committee hearings on child labor bills 
that the Department of Labor and leaders in the Youth Control Amend- 
ment campaign were quietly at work to discourage the enactment of any 
child labor measure, for fear it would retard ratification of this proposal for 
youth control. And Senator Burton K. Wheeler, charged on the floor of the 
Senate, when the Wheeler-Johnson bill was being considered, that what the 
Department of Labor and Children’s Bureau want “is not the prevention of 
child labor but power in their hands.” 


A great many child labor measures were introduced in the early days of 
the session. Most of these bills sought to apply, to the regulation of child 
labor, the principles of the Ashurst-Sumners and Hawes-Cooper acts relating 
to the interstate transportation of prison-made goods, which acts have been 
upheld as constitutional by the United States Supreme Court. Several bills 
also were introduced following in principle the invalidated 1916 child labor 
act, which attempted to set up a national standard by the outright prohibi- 
tion of the interstate transportation of the products of child labor. 


The Wheeler-Johnson bill combined the best features of all of these 
measures. In brief, the bill provided that the products of child labor, when 
transported from one State into another State, should be subject to the 
operation and effect of the laws of the latter State to the same extent and in 
the same manner as though such products had been produced in that State; 
and it further prohibited the shipment of the products of child labor from 
one State into another State forbidding their sale. Besides the prison-made 
goods approach to the problem, the bill also contained a section following in 
principle the invalidated 1916 child labor act. 


After exhaustive hearings before the Senate Interstate Commerce Com- 
mittee, to which most of the child labor measures were referred, the Wheeler- 
Johnson bill was redrafted by a sub-committee and this amended bill was 
reported favorably to the Senate. 

In the meantime, the Black-Connery wage and hour bill, which con- 
tained a provision relating to the interstate transportation of the products of 
child labor, was introduced in the Senate. This bill was referred to the 


Senate Committee on Education and Labor, which committee redrafted the 
bill before reporting it favorably. 
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The bill, as reported to the Senate, adopted in its child labor provision, 
the principle of the 1916 child labor act, and prohibited the shipment in 
interstate commerce of any goods produced in any establishment employing 
“oppressive child labor.” However, the bill went farther than the 1916 
child labor act, and in its definition of “oppressive child labor” delegated 
virtually unrestricted authority to the Chief of the Children’s Bureau to 
determine what should be classified as “oppressive child labor” up to 18 
years of age. 


The child labor provision was in the penalty clause of the bill, and was 
denounced on the floor of the Senate as a “rider,” attached to the bill to 
obtain support for wage and hour regulation. Senator Wheeler, during the 
course of the debate, bluntly declared that in his judgment the child labor 
provision was included in the bill “because it was desired to say to Senators, 


‘when you vote against this bill you are also voting against the prohibition 
of child labor.’” 


Senators Wheeler and Johnson succeeded in having this impracticable 
child labor provision stricken from the wage and hour bill; and the pro- 
visions of the Wheeler-Johnson child labor bill were then attached to the 
bill as an amendment to it. And in this form the bill passed the Senate. 


However, in the House, the Labor Committee disapproved the Wheeler- 
Johnson provisions, and re-inserted the original child labor provision in the 
bill. Apparently this was done at the behest of the Department of Labor, 
who desired, if any child labor measure was to be passed, that the broadest 


possible power with respect to the regulation of children should be delegated 
to the Children’s Bureau. 


When it became apparent that the wage and hour bill would not be 
passed in the House, Senators Wheeler and Johnson again brought up their 
child labor bill in the Senate, and it was passed as a separate measure. How- 
ever, the bill died in the Labor Committee of the House with the adjourn- 
ment of the session. 


The debate in the Senate was illuminating, as to the attitude of the 
Department of Labor, the Children’s Bureau and other leaders in the 
campaign for ratification of the Youth Control Amendment. 


Senator Wheeler, during the course of the debate, questioned.the consti- 
tutionality of the child labor provision in the wage and hour bill, because 
it went farther than the 1916 child labor act and was “an unwarranted 
delegation of power to the Children’s Bureau”; and he suggested that 
possibly it was inserted in the bill in the hopes it would be declared uncon- 
stitutional so as to strengthen the argument for the Youth Control Amend- 


ment. 
At one point in his argument, he said: 
“IT must confess that it looks to me as if the Children’s Bureau and the 


Department of Labor were urging the inclusion of the provision advisedly 
and deliberately because they want to see the Supreme Court again strike 








down the provision in order that they may come back to the Congress of 
the United States and say, ‘Well, we told you so,’ and go to the people of 
the country on that issue.” 


Then at another point in his argument, in outlining the advantages of 
the Wheeler-Johnson child labor bill, he recounted the careful consideration 
given by the Senate Interstate Commerce Committee to child labor legislation 
and how numerous organizations and individuals had appeared at the hear- 
ings to give the committee their suggestions. 


“We finally worked out a bill,” Senator Wheeler said, “which was 
satisfactory to practically everybody except the Children’s Bureau. They 
were practically the only ones who were not satisfied. Some of those who 
came and testified against the bill, inspired, I may say, by the Children’s 
Bureau, stated that the reason they did not want any legislation was that 
they were afraid it might prevent the ratification of the amendment to’ the 
Constitution with reference to child labor. In other words, they were afraid 
they would lose the cause for which they had been fighting, and were afraid 
some of them could not go out and collect fees from the general public for 
fighting for the prevention of child labor. Even when it was presented to 
them that in practical effect the legislation would prevent child labor, they 
did not want to accept it.” 


Senator Walter F. George, commenting upon the attitude of the Chil- 
dren’s Bureau, declared that when the so-called child labor amendment was 
offered in the Senate in 1924 “it was the same unreasonable, unyielding and 
stubborn attitude which prevented the writing of an amendment which 
would have been adopted long ago by the American people.” 


Our National Committee has always contended that the Children’s 
Bureau has been motivated in its campaign for the Youth Control Amend- 
ment chiefly by an insatiable desire for power. The amendment is not only 
dangerous but is an unnecessary grant of power. Nevertheless, it is obviously 
their purpose to continue their campaign for unrestricted control over 
America’s youth, and the National Child Labor Committee, the chief 
propaganda agency of the Children’s Bureau, has recently expressed confi- 


dence that the amendment will be ratified by the required number of States 
by 1939. 


The National Child Labor Committee is the organization whose secretary 
admitted to Senator Wheeler during hearings last spring before the Senate 
Interstate Commerce Committee that approximately $70,000 a year has been 
collected from the public and spent for maintaining a large staff and in 
propaganda work for ratification of the Youth Control Amendment. 


Assuming that this figure is correct, then nearly one million dollars has 
been expended in the thirteen-year campaign for this discredited amendment. 
Naturally paid propagandists do not wish to lose the cause for which they 
have been fighting. 








